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On December seventh Christian burial was accorded a son of the 
Church who, meriting the highest gratitude from those charged with 
maintaining the Church’s discipline, was undoubtedly content with 
the reward implicit in the ceremonies by which the Church entrusts 
the Christian’s body to the earth. But visible token was not lack- 
ing of the debt owed by legislators to this unaffected priest whose 
middle years were honored by intimate association with Peter 
Cardinal Gasparri and by the confidences of his own pupil at the 
Anselmo, George Justinian Cardinal Seredi, 0.8.B. Besides a numer- 
ous body of the clergy gathered in prayerful recitation of the 
Divine Office, the Rt. Rev. Abbot of Mt. Angel Abbey, Thomas Meier, 
and the Most Rev. Archbishop of Portland, Edward D. Howard, D.D., 
cooperated in the last devout tribute to his soul, the former cele- 
brating the Mass of interment and the latter ministering the final 
absolution. 

Only four days previously death had written an end to the oc- 
complishments that began when he first devoted his attention to 
books at the Benedictine Abbeys of Engelberg and Einsiedeln; that 
continued through his theological studies at San Anselmo which in 
1898 conferred on him, a priest on August 10, 1897, the degree of 
Doctor of Theology, and at the Universities of Innsbruck and Fribourg; 
that flowered in his lectures at San Anselmo; and that came to 
maturity in the numerous canonical works that shall be his monu- 
ment in our midst. Though death was untimely in that it deprived 
him of the pleasure of celebrating next October the golden jubilee 
of his religious profession, and that it denied the world of law the 
continued support of his ripe experience, it was not untimely in its 
approach. A full week of preparation following a preparatory at- 
tack was mercifully accorded him. In view of this convincing 
testimony of His Master’s pleasure, the hope is not unwarranted that 
his future contributions to the growing influence of the Church’s 
law will far outstrip those which now we praise in lamenting his 
apparent passing from our midst. 


MATRIMONIAL LAWS OF THE CATHOLIC 
EASTERN CHURCHES * 


HE original title suggested for this paper read as fol- 

i lows: “The impediments and forms of marriage for 
the Oriental Catholics”, and was to deal with the fol- 

lowing seven topics: 1°. The juridical division of the various 
Eastern rites, 2°. the Code in its relation to the Orientals, 
3°. the method of determining one’s rite, 4° the juridical 
form of marriage required by the various Oriental rites, 
5°. their matrimonial impediments, 6°. the power of the 
Latin-rite Ordinaries to dispense from such impediments, and, 
ultimately, 7°. what—if any—is the particular legislation 
for Oriental Catholics in this country with regard to marriage. 
In view of the fact that these questions would have to be 
considered in the light of the particular discipline of at least 
seventeen different groups, of which some have a discipline in 
this country which differs from the discipline observed in their 
native lands, it was deemed advisable to eliminate the discus- 
sion of the matrimonial impediments entirely. Nevertheless, 
it would be useful to make note of the following in this regard. 
While these rites do agree—substantially, at least,—as to the 
major matrimonial impediments, they disagree considerably 
with regard to number and definition of the minor impedi- 
ments. Thus, for instance, while the majority of the Byzan- 
tine rites practically have the identical number and definition 
of the impediments as the Roman rite, the Chaldeans have 
sixty-five matrimonial impediments of consanguinity and 
affinity the enumeration and definition of which alone would 
supply ample material for a paper of this nature Further- 
more, even though some Orientals may have an impediment 
similar to the one among the Latins, one must carefully in- 
quire into the manner in which the particular Oriental rite 


* Read at the Fifth Annual Meeting of The Canon Law Society of America 
in New York, November 14, 1943. 


1See Codificazione Canonica Orientale, Fontt, vol. IV, p. 173. (Hereafter 
cited as Fontt.) 
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defines the impediment. The Chaldeans, for example, recog- 
nize the impediment of mixed religion; but it is apparently 
binding only on the part of the bride. 

In addition to the generally accepted comments on Canon 
1, we would like to add just one remark. Bearing in mind 
the fact that the present Codex Juris Canonici is a newly 
formulated restatement of laws which previously existed in 
the Church, it becomes inevitable that many of the canons 
incorporate legislation that is still binding upon the Orientals. 
In other words, while a given canon, by virtue of Canon 1, may 
not be binding upon the Orientals and may not be quoted as 
binding in any official instrument, the substance of the canon 
may prove applicable to the Orientals by inquiring into the 
source of the canon. Thus the canons, for instance, that refer 
to the right and duty of the bishop to supervise all ecclesiast- 
ical property are not, strictly speaking, applicable to the Ori- 
entals in all details, as specified by the pertinent canons; 
nevertheless, the substance of these canons in question is bind- 
ing in view of the similar legislation passed by the Eastern 
synods and councils.* In addition, therefore, to the three well- 
known groups of canons which the Code declares to be bind- 
ing on the Orientals (1. e., the canons that contain matters 
on Faith or Morals or are expressly stated as binding upon the 
Orientals) we must also add the substance of those canons 
which assimilated some legislation passed and approved at one 
or another of the Oriental synods or councils. 


2“Cum foemina supponatur transire ad religionem viri, sicut transit ad 
eiusdem tribum vel familiam, viro licet sibi sumere uxorem ex quovis cultu 
... Ob eamdem rationem hoc non licet mulieri christianae orthodoxae.” See 
Fonti, vol. IV, p. 183. Again at another synod it was decreed: “. . . qu’ils 
(Jes chrietiens) ne leur donnent pas leur fils ou filles comme fiancés ou comme 
fiancées, 4 moins de s’assurer soigneusement qu’ils promettent d’ abord d’ad- 
hérer a la vérité.” See Fonti, vol. IV, p. 185. 

3 See canons 1518-1528. Most of these canons were based, among others, 
on canons that were enacted at synods or councils held in the East and which 
subsequently became part of the ecclesiastical law of the Eastern Church. 
Thus canon 1519, §1, re-enacted the legislation contained in canon 24 of the 
Synod held in Antioch (c. 341). Canon 1522, 3°, is based on legislation con- 
tained in canon 40, of the well known Eastern Collection of Canon Law, the 


Canons of the Apostles. 
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Liturgically it is a relatively simple matter to reduce the 
many Eastern rites to five parental groups, study their com- 
mon characteristics and then study the few remaining charac- 
teristics that may be exclusive to some particular rite. Thus, 
for instance, the difference of liturgical custom observed 
among the various Slav groups using the Byzantine rite is 
negligible and justifies the action of Pope Pius XI, who in- 
sisted on referring to the rite of these Slavonic groups as being 
one rite—the Byzantine-Slavonic rite. The canonist, how- 
ever, has a more difficult task, since he must keep in mind 
the many geographical and often complicated national and 
racial differences that in many instances, as we shall see, give 
several different juridical states to one and the same rite. 

The Eastern rites of the Catholic Church are divided into 
five liturgical parent groups, viz., the Alexandrian, the Antio- 
chene, the Chaldean, the Armenian and the Byzantine. The 
Alexandrian rite is subdivided into the Coptic or Egyptian * 
rite and the Ethiopian or Abyssinian rite. The Antiochene 
rite is the parent of the Maronite, Syrian and Malankarese 
rites.” The Chaldean rite is subdivided into the Chaldean and 
Malabar. The Armenian rite has no subdivision. Ulti- 
mately, the Byzantine group has the following subdivision: 
pure Greek, Bulgarian, Albanian and Italo-Greek, Melkite, 
Roumanian, Russian and Ruthenian. As far as the Ruthen- 
lans are concerned, we must distinguish between the Ukrain- 
lans of the Galician ecclesiastical province, who are in posses- 
sion of proper legislation enacted in their own Synods or issued 
for them by the Holy See; and the Podkarpatho-Rusins, the 
Eastern Slovaks, the Hungarians, and the Croats that settled 
in the former Hungarian kingdom. These practically, at least, 
adopted the entire Latin juridical discipline. 


* The word Coptic is probably a corruption of the Greek Alyurros. 
5 The Malankarese are the descendants of a group of Catholic Malabarians 
which lapsed into schism and adopted the Jacobite liturgy in the seventeenth 


as They returned to the unity of the Church in large numbers since 


/ 
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I. THe DeTERMINATION OF Onr’s Rite ® 


The relationship of the various rites in the Catholic Church 
is governed by the fundamental principles enunciated in the 
Code in canon 98. According to this canon a Catholic must 
belong to the rite in which he was baptized, unless a change of 
rite has been authorized by a special rescript of the Holy See 
or, under its general privilege, when a woman solemnly declares 
her desire to change to her husband’s rite at the time she con- 
tracts a valid marriage or at any time during the continuance 
of the valid marriage." In view of the fact that under cer- 
tain circumstances baptism may have been administered in a 
different rite from one’s own, canon 98, § 1 further states that 
one belongs to the rite in which he or she was baptized except 
in the following cases: 1°. if baptism was fraudulently adminis- 
tered by a minister of a different rite, 2° if baptism was ad- 
ministered by a minister of a different rite because of a grave 
necessity, and 3°. if baptism was administered by a minister 
of a different rite by virtue of an Apostolic Indult. 

Canon 756 states that the children must be baptized in the 
rite of the parents. In case the parents are of mixed rites, the 
children must be baptized in the rite of the father. If only 
one of the parents is a Catholic, the children must be baptized 


6 The material for this chapter was taken from Petrani, De Relatione Iurid- 
ica inter Diversos Ritus in Ecclesia Catholica (Romae, 1930), pp. 14-42. 


7Can. 98, §1. Inter varios catholicos ritus ad illum quis pertinet, cuius 
caeremoniis baptizatus fuit, nisi forte baptismus a ritus alieni ministro vel 
fraude collatus fuit, vel ob gravem necessitatem, cum sacerdos proprii ritus 
praesto esse non potuit, vel ex dispensatione apostolica, cum facultas data 
fuit ut quis certo quodam ritu baptizaretur, quin tamen eidem adscriptus 
maneret. 

§2. Clerici nullo modo inducere praesumant sive latinos ad orientalem, 
sive orientales ad latinum ritum assumendum. 

§3. Nemini licet sine venia Apostolicae Sedis ad alium ritum transire, aut, 
post legitimum transitum, ad pristinum reverti. 

§ 4. Integrum est mulieri diversi ritus ad ritum viri, in matrimonio ineundo 
vel eo durante, transire; matrimonio autem soluto, resumendi proprii ritus 
libera est potestas, nisi iure particulari aliud cautum sit. 

§5. Mos, quamvis diuturnus, sacrae Synaxis ritu alieno suscipiendae non 
secumfert ritus mutationem. 
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in the rite of the Catholic party.* In case a child is born 
of an illegitimate relationship, it is to be baptized in the rite 
of the mother, unless the father publicly admits the child as his 
own and promises to rear the child in the Catholic religion.® 

Further the Sacred Congregation for the Propagation of the 
Faith issued a decree on October 6, 1863, stating that in case 
baptism was administered by a minister of a different rite a 
notation should be made in the Baptismal Record recording 
the rite of the parents and a notification of baptism should be 
sent to the proper pastor without any delay.*® 

A study of the sources of these particular canons reveals 
some very interesting and little known facts which still pre- 
serve their practical value. 

The Holy See consistently adheres to a policy of maintain- 
ing all rites of the Church in their original splendor. Conse- 
quently, from time to time she has instructed her missionaries 


8 Can. 756, §1. Proles ritu parentum baptizari debet. 

§2. Si alter parentum pertineat ad ritum latinum, alter ad orientalem, 
proles ritu patris baptizetur, nisi aliud iure speciali cautum sit. 

§3. Si unus tantum sit catholicus, proles huius ritu baptizanda est. In 
Galicia, the eastern section of former Poland, an agreement was reached by 
the bishops of the Latin and Byzantine-Slavonic rites according to which 
“Proles ex matrimoniis mixti ritus progenitae educabuntur in ritu parentum 
juxta sexum. In matrimoniis tamen clericorum ruthenorum universa proles 
sequi debet ritum patris. Denique, illegitimae proles sequuntur ritum matris.” 
This agreement was approved and confirmed by the S. C. de Prop. Fide, Oct. 
6, 1863—see Collectanea S.C.P.F. (Romae, 1907), n. 1243 D, ¢, e. 

The Code Commission was asked: “ Whether children who, at their parents’ 
request, contrary to the prescription of ¢. 756, have been baptized by a minis- 
ter of a rite not their own, belong to the rite in which they were baptized, 
or to the rite in which they should have been baptized according to ec. 756.” 
On October 16, 1919, n. 11, the Commission gave the following reply: “ As 
the case is put, in the negative to the first part; in the affirmative to the 
second.”—AAS, XI (1919), 478. See Bouscaren, The Canon Law Digest, (Mil- 
waukee: The Bruce Publishing Co., 1934), I, 338, 339. 


9 Petrani (op. cit, p. 63): “Et generatim quidem proles illegitima baptiza- 
tur in ritu matris, nisi pater publice paternitatem suam agnoverit et se in 
religione catholica eam educaturum promiserit.” 


" < ’ ies é 
10 Demum de collatione huius baptismi respectivus parochus via 


officiosa irremore informetur ”—see S. C. de Prop. Fide, 6 oct., 1863, in Col- 


lectanea S.C.P.F., n. 1243, C, a., and also tbidem, n. 879 (December 11, 1838) 
ad 15um. 
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to concentrate their efforts on converting the people to the 
Catholic Church, but not necessarily to the Roman rite. And 
she vigilantly supervised the execution of this principle in 
those parts of the world where the Eastern rites had taken 
root among the populations. If one reads the various decrees, 
constitutions and apostolic letters issued in behalf of the Ar- 
menians, the Melkites, the Ruthenians, one will find a wealth 
of juridical matter concerning the mutual relationship between 
the various rites of the Catholic Church. 

The first time the Holy See gave her full attention to this 
matter seems to have occurred in the seventeenth century in 
connection with the Armenians residing in Poland. To settle 
a long and acute dispute that existed among the Armenian and 
the Latin clergy of Poland, the Sacred Congregation for the 
Propagation of the Faith issued a decree on April 2, 1669, 
forbidding the Armenian hierarchy to grant to the Armenian 
clergy or laity permission to change to the Latin rite without 
the previous consent of the Holy See; likewise forbidding the 
Latin hierarchy to accept anyone from among the Armenian 
clergy or laity, without the consent of the Holy See, even 
though the Armenian prelates confirmed such changes.** 

Again Pope Benedict XIV, in his encyclical, Demandatam, 
of December 24, 1743, nullified all changes made by the Mel- 
kites in favor of the Latin rite, except when a permission to do 
so was obtained from the Holy See.” 

The attitude of the Holy See, in this matter, was fully de- 


11“ Ad conservandam pacem inter Armenos unitos Regni Poloniae et ob 
alias gravissimas causas S. C. de Propaganda Fide, annuente Sanctissimo, de- 
crevit, ut ne de cetero Armenis unitis sive laicis sive ecclesiasticis saecularibus 
quam regularibus ad latinum ritum quacumque de causa sine specialis Sedis 
Apostolicae licentia transire liceat; et proinde omnibus Archiepiscopis et Epis- 
copis et Officialibus Armenorum unitorum districte praecipendo mandavit, ne 
deinceps licentias pro huiusmodi transitu subditis suis, cuiuscumque gradus 
et conditionis existant, concedere praesumant; et Archiepiscopis, Episcopis et 
aliis Praelatis latinis et eorum Officialibus, ne deinceps Armenos praedictos 
unitos ad latinum ritum transire volentes quovis praetextu et causa, etiam 
cum licentia Armenorum Praelatorum suorum, recipere audeant sub poena nul- 
litatis actus.” See Ius Pontificiwm de Propaganda Fide II (Romae, 1909), 151. 


12 Ep. encycl. “ Demandatam,” 24 dec., 1743, §§ 12 & 15—Fontes, n. 338. 
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veloped during the controversy between the Ruthenian and 
the Latin clergy in Poland. 

The documents of reunion, signed at the Florentine Council 
and at Brest-Litovsk, did not deal with the mechanics of a 
change in rite. Consequently when the Catholic Ruthenians 
in Lithuania, Poland, White Russia, and in the Ukraine were 
subject to severe persecutions, a large number of these Ruth- 
enian Catholics changed to the Latin rite without legal for- 
mality. When this was called to the attention of Pope Urban 
VIII, he ordered the Sacred Congregation for the Propagation 
of the Faith to draw up a decree prohibiting the clergy and 
the laity from changing their rite without the permission of 
the Holy See.* This decree was drawn up on February 7, 
1624. However, King Sigismund III of Poland interceded 
with the Pope, and as a result a new decree was issued on July 
7, 1624. According to this decree the clergy could not change 
their rite without the consent of the Holy See; the laity, how- 
ever, did not have to obtain such permission from the Holy 
See.1* Later Pope Benedict XIV attempted to renew the de- 
cree of Pope Urban VIII, which prohibited the laity to change 
their rite without the consent of the Holy See, but because of 
the protests of the Polish King and Polish Latin Bishops, 
Benedict XIV failed to carry out his intention.” As a result, 
Ruthenians born of a marriage in which the parents were of 
mixed rites, or Ruthenians who had been baptized in their 
own rite but reared in the Latin rite were permitted to con- 
tinue in the Latin rite. Pope Benedict XIV, did prohibit ar- 
bitrary changes of rite in his encyclical Allatae sunt of July 
26, 1755, but it evidently was not intended for the Ruthenians, 
nor was it intended to settle authoritatively the dispute be- 
tween the Ruthenian and the Latin clergy in Poland. This 
seems to be indicated by a letter of the Apostolic Nuncio, 
dated November 4, 1756, in which a Ruthenian official of the 


13 Collectio Conciliorum Lacensis, II, 602 d-603 b. 


14“... iussit decretum de transitu restringi ad ecclesiasticos”. See Coll. 
Lacensis, II, 603 a. 


15 Coll. Lacensis, II, 606 b. 
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Diocese of Kamenetz was forbidden to force Ruthenians who 
had adopted the Latin rite, to return to their original observ- 
ance under threat of ecclesiastical censure.’* Nevertheless, 
both Popes, Urban VIII and Benedict XIV, prohibited Latin 
confessors to urge Ruthenians to adopt the Latin rite under 
penalty of suspension or excommunication.”” 

This controversy was finally settled by Pope Clement XIV 
and Pope Pius VII. Pope Clement, in a letter dated April 16, 
1774, prohibited anyone of the Byzantine-Slavonic rite, resid- 
ing in the Russian empire, to adopt the Latin rite without 
the written permission of the Holy See.1*. This regulation 
was extended to the ecclesiastical province of Galicia by Pope 
Pius VII by virtue of a decree dated June 18, 1802. Later 
Pope Gregory XVI confirmed this ruling in an Apostolic Let- 
ter, Perlatum ad nos, of July 17, 1841. 

During the turbulent days of Pope Pius IX, the controversy 
again arose between the Latin and the Ruthenian clergy in 
Galicia. Finally an agreement was made between the two 
groups, and this agreement was confirmed by Pope Pius IX 
on September 30, 1863. It reads that all changes of rite must 
be obtained through the Holy See, and any priest found guilty 
of inducing the faithful to change their rite was to be pun- 
ished. Religious offenders were subject to the penalties de- 
cided upon by Pope Benedict XIV in the encyclical Deman- 
datam. As for offenders among the secular clergy: after the 
first offense, the penalty was an eight-day retreat; the second 
offense was punished by a fourteen-day retreat; the third car- 
ried with it an “ipso facto” suspension from office and pos- 
sible loss of benefice, in the case of a pastor, or a three-year 
inability to receive an ecclesiastical benefice, in the case of a 
simple priest.12 Finally Pope Pius XI, on December 6, 1928, 


16 Coll. Lacensis, II, 606 d. 

17 Coll. Lacensis, II, 603 b, 604b. 

18 Coll. Lacensis, II, 607 b. 

19“ |. . si regularis sit, obnoxius erit poenis statutis in constitutione Bene- 
dicti XIV quae incipit ‘Demandatam coelitus’; si vero sit e clero saeculari, 
sive parochus sive operarius, prima vice spiritus recollectionibus octo dierum, 
secunda vice quatuordecim dierum, tertia demum vice suspensione a divinis 
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granted Nuncios and Papal Delegates the faculties to author- 
ize a change of rite for the laity? But on November 23, 
1940, the Sacred Congregation for the Oriental Church abro- 
gated these faculties for the United States and reserved that 
privilege to itself exclusively.” 

These very same regulations hold in Europe and in this 
country until this day, as is apparent from canon 98 and the 
sources upon which this canon was based. 

These regulations bind not only Catholics, but are to be ob- 
served by converts from schism as well. Thus Pope Benedict 
XIV declared, in his encyclical Allatae sunt: “sed cavendum 
omnino esse, ne ad latinum amplectendum ritum inducere 
contendat .. ., cum ex hac agendi methodo gravissima detri- 
menta promanare possint.” °? This ruling was confirmed by 
Popes Clement XIV, Pius VII, Gregory XVI and Pius IX. 
The Sacred Congregation of the Propagation of the Faith on 
June 1, 1885, stated that newly converted Orientals “ suscipi- 
endi ... sunt ad Orientalem ritum, non autem ad latinum 
absque venia 8S. Sedis.” 7? On another occasion this Sacred Con- 
gregation allowed Oriental converts to join any of the Oriental 
rites, if they were born and reared in schism or heresy. Apos- 
tates were excluded from this privilege “ne ab ipso crimine 
commodum referre videantur’”’.** Pope Leo XIII amplified 
these regulations by allowing Oriental converts to adopt the 
Latin rite, provided that they themselves, without any undue 
external persuasion, made the adoption of the Latin rite a 
“eonditio sine qua non” of their conversion.*® In like man- 
ner, if in the absence of an Oriental priest Oriental schismaties 
or heretics return to the unity of the Church through the as- 


ipso facto incurrenda, et pro casus gravitate etiam beneficii privatione, si paro- 
chus est, praevio processu iudiciali: si operarius, inhabilitatione per triennium 
ad curatum beneficium obtinendum puniatur”. See S.C. de Prop. Fide, 6 
oct. 1863, in Collectanea S.C .P.F., n. 1243 A, c. 


20 AAS, XX (1928), 416. 

21 AAS, XXXIII (1941), 28. 

22 Benedict XIV, ep. encycl. “ Allatae sunt, §§ 19, 21—Fontes, n. 434. 
23 Collectanea S.C.P.F., n. 1633, resp. 2. 

248.C. de Prop. Fide, 15 iulii 1876—Collectanea S.C PF ., n. 1458. 
25Leo XIII, litt. ap. “Orientalium dignitas”, art. 11—Fontes, n. 627. 
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sistance of a priest of the Latin rite, the Oriental convert re- 
mains ascribed to his native rite, and should an Oriental priest 
establish a pastorate in the community, he assumes jurisdic- 
tion over the convert.”® 

Recently Pope Pius XI modified this rule, at least as far as 
Russian dissidents are concerned. In the “ Instruction of the 
Pontifical Commission for Russia on Receiving Schismatical 
Russians Back Into the Church,” issued August 26, 1929, the 
following instruction was given in this matter: “When they 
[i. e., the Russian schismatics] are found sufficiently instruc- 
ted and disposed they are to be informed of their right to 
choose their rite, but without presuming to influence them to 
assume the Latin rite against their inclination. It will be 
better to explain the dignity and beauty of the Oriental rites, 
and the doctrine and teaching of the Church in regard to them, 
and how solicitous she is for their interest. If, however, any 
Russian, after duly considering everything, prefers to belong 
to the Latin rite, he may be admitted to it ”.?" 

Up to the time of Pope Leo XIII, the Holy See maintained 
the principle that since the Roman rite was the rite of the 
Mother of all churches, the Roman rite has a preference over 
all others. Consequently, Pope Benedict XIV declared, in 
the constitution Htsi pastoralis that a Latin husband could 
not follow the rite of his Greek wife or a Latin wife the rite of 
a Greek husband; a Greek husband, however, could follow the 
rite of a Latin wife, and a Greek wife the rite of her Latin hus- 
band. But in both cases, once the choice was made, the Greek 
parties could not return to their original rite.” 

Pope Leo XIII introduced a change in this matter. He was 
the first to proclaim the equality of all rites in the Catholic 
Church. Thus in the Apostolic Letter Orientaliwm dignitas 
he decreed that a wife may adopt the rite of her husband either 
at the moment of entering marriage or during the marriage, 
and after the death of the husband may return to her original 


26 Leo XIII, litt. ap. “Orientalium dignitas”, art. 11—Fontes, n. 627. 
27 Bouscaren, The Canon Law Digest, I, 851; AAS, XXI (1929), 608. 
28 Benedict XIV, const. “ Ets: pastoralis”, § 8, nn. 7, 8, 9—Fontes, n. 328. 
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rite, unless prohibited by a particular law.?? This rule was 
adopted word for word by the new Code in canon 98, § 4.*° 
This new policy was a climax to the concessions granted by 
Pope Paul V and Pope Pius VII. 

Pope Pius VII, by virtue of a decree dated June 2, 1801, 
allowed the Greek Congregation of St. Philip Neri, in the dio- 
cese of Monreale, to increase the number of priests by accept- 
ing Latin clergymen, who in turn were given the privilege of 
following the Greek rite.*t Again on July 30, 1822, Pope Pius 
VII confirmed a privilege granted “ vivae vocis oraculo” by 
Pope Paul V, according to which the Latin faithful were per- 
mitted to join the Ruthenian Order of St. Basil.** The Latins 
in joining the Order were permitted to follow the Greek rite, 
and after making solemn profession, automatically then be- 
came members of the Greek rite. This privilege was extended 
in favor of the laity by Pope Leo XIII.** 

On December 10, 1923, the Sacred Congregation for the 
Oriental Church gave instructions to an Oriental Bishop in 
Poland allowing him to augment the number of priests needed 
in the spiritual administration of the faithful by accepting 
Latin priests. These in turn were instructed to follow the 
Greek rite “in toto”. Later this privilege was extended to 
other Oriental Ordinaries in Poland and Canada.** 

In case an Oriental wishes to enter a religious order or con- 
gregation of the Latin rite, the following rules are to be ob- 
served: before an Oriental is admitted into an order or con- 
gregation of the Latin rite he is to obtain dimissorial letters 
from his proper Ordinary, and probably from the Ordinary of 
the place where the postulant had lived at least 12 months 
after the completion of his fourteenth birthday.** The Su- 


29 Leo XIII, litt. ap. “ Orientalium dignitas, art. S—Fontes, n. 627. 

30 Canon 98, § 4: “Integrum est mulieri diversi ritus ad ritum viri, in matri- 
monio ineundo vel eo durante, transire; matrimonio autem soluto, resumendi 
proprii ritus libera est potestas, nisi jure particulari aliud cautum sit”. 

31 Petrani, op. cit., p. 38. 

82 Pius VII, “ Fa sunt ordinis”, 30 iulii, 1822—Coll. Lacensis, I, 551. 

33 Leo XIII, litt. ap. “ Singulare praesidium,” 12 maii 1882—ASS, XIV, 484. 

34 See Misje Katolickie (Krak6w, Maj 1926), p. 215. 

85 Leo XIII, litt. ap. “Orientalium dignitas”, art. 10—Fontes, n. 627. 
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perior of the Latin congregation must obtain permission, in 
writing, from the Sacred Congregation for the Oriental Church 
to accept the Oriental postulant. Otherwise the Oriental 
would enter the novitiate illicitly *° and the Latin superior 
could be punished “ non exclusa officti privatione.” ** This per- 
mission from the Sacred Congregation is not necessary if the 
postulant intends to keep his own rite so that an Oriental 
province can be later established.*® 

In writing to the Sacred Congregation for this permission 
the following rules should be observed: If the postulant is a 
woman, or a male not intending to receive sacred orders, it is 
not necessary to ask for a change of rite, but permission should 
be sought to follow the Latin discipline in all things, for the 
entire period that the postulant will remain in the order or con- 
gregation.*® In case the Oriental should leave the order or 
congregation, he or she would then return to his or her orig- 
inal observance. In case the postulant is a male, and intends 
to prepare for the priesthood, a formal change of rite must be 
obtained.* 

What is to be said about Orientals changing from one Orien- 
tal rite to another? In these cases the Holy See has set the 
following rule: if the Oriental desires to change from one Ori- 
ental rite to another in which the same matter is used in the 
celebration of the Holy Eucharist, then the permission of the 


36 Can. 542, 2°. “Illicite, sed valide admittuntur . . . Orientales in latinis re- 
ligionibus sine venia scripto data Sacrae Congregationis pro Ecclesia Ori- 
entali.” 


37 Can. 2411: “Superiores religiosi qui candidatum non idoneum contra 
praescriptum can. 542, aut sine requisitis litteris testimonialibus contra prae- 
scriptum can. 544, ad novitiatum receperint, vel ad professionem contra prae- 
scriptum can. 571, §2 admiserint, pro gravitate culpae puniantur, non exclusa 
officii privatione ”. 


38§.C. de Prop. Fide, 15 iun. 1912—AAS, IV (1912), 534. 
39 S.C. de Prop. Fide, 1 iun. 1885—Collectanea S.C.P.F.., n. 1633, resp. 1, a, c. 


40 Petrani, op. cit., p. 42. It is interesting to note that on many occasions 
the Holy See permitted Orientals, entering orders or congregations of the 
Latin rite with the intention to receive holy orders, to remain ascribed to their 
native rite but to conform to the Latin rite. For examples see Nilles, 
Symbolae (Oeniponte, 1885), I, 93-95. 
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respective Bishops (“a quo” and “ad quem”) is sufficient. 
If the change is to be made into a rite which uses different 
matter in the celebration of the Holy Eucharist, permission 
must be obtained from the Holy See.** 

Finally, in all matters we must not forget the declaration of 
Pope Leo XIII, namely that only a formal rescript issued by 
the Holy See or by lawfully delegated agents of the Holy See, 
can bring about a formal and legal change of rite. Conse- 
quently, if one receives the sacraments of baptism, penance, 
Holy Eucharist, or extreme unction from a priest of a rite dif- 
ferent from his own, this does not imply a change of rite. In 
like manner, a lifelong attendance at worship in a different 
rite or even formal membership in a parish of a different rite, 
does not imply a change of rite.* 


II. Forms or MarrIAGE 


One of the most important and perplexing problems with 
which the diocesan offices are confronted when dealing with 
Catholics of the various Eastern rites is the question of the 
validity of a marriage arising from the non-observance of a 
definite form. With few exceptions, much is vague and un- 
decided in this matter. 

The prudent discussion of this chapter will best be assured 
by adhering to the following order: 


41“ Cum Sacra Congregatio de Propaganda Fide recto Ecclesiae regimini in 
Orientis partibus valde profuturum cognoverit, si regula quaedam traderetur 
circa transitum ab aliquo ex ritibus orentalibus ad alterum: in generali Con- 
ventu habito die 10 Septembris anni 1838, referente Emo ac Rmo. D. Iosepho 
S.R.E. Cardinali Mezzofanti, quae sequutur decernenda censuit. Ex orien- 
talibus nonnulli, uti sunt armeni et maronitae, cum Ecclesia latina pro Eu- 
charistia utuntur azymo; alii vero fermentato, melchitae nimirum, chaldei, 
syri, et copthi: nemo proinde a ritu in quo fit usus azymi transire valeat ad 
ritum in quo conficitur in fermentato, absque beneplacito Sedis Apostolicae, 
idemque erit servandum cirea transitum ex ritu in quo adhibetur fermenta- 
tum ad ritum in quo praecipitur usus azymi. Cum autem inter duos ritus 
permutandos non adest praefata materiae in Eucharistia disparitas, sufficit 
consensus duorum Episcoporum a quo, et ad quem fit transitus... Hane autem 
S. Congregationis sententiam SSmi D.N. Gregorio div. prov. PP. XVI rela- 
tam .. . SSmus benigne approbavit atque in omnibus servari praecipit ”. See 
Collectanea 8.C.P.F., n. 878. 


42 Leo XIII, litt. ap. “ Orientalium dignitas”, art. 9 & 11—Fontes, n. 627. 
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A. Juridical forms observed by Orientals in their native 
land: 

i. by those possessing a clearly and distinctly defined 
form adopted from the Latin matrimonial disci- 
pline, and, 

2. by those governed by their own ancient laws 
(here a practical consideration of the value of 
these laws in our matrimonial courts today is in 
order ) 


B. Juridical forms observed by the Orientals in this 
country. 


A. JURIDICAL FORMS OBSERVED BY ORIENTALS IN THEIR 
NATIVE LAND 


2. Orientals possessing a clearly and distinctly defined 
form adopted from the Latin matrimonial discipline. 


3. GREEK-RUTHENIANS OF THE GALICIAN Province. Ever 
since communion with the Holy See has been reestablished in 
this ecclesiastical province, the canonical form prescribed by 
the decree Tametsi has been in full force.** When the Sacred 
Congregation of the Council issued the Ne temere decree, a 
copy of this decree was also sent to the bishops of Galicia; and, 
in accordance with the provisions of this decree, it was promul- 
gated and was to become effective on Easter Sunday of 1908. 
Several months later, however (on February 1, 1909), the 
same Congregation decreed that the Ne temere decree was not 
binding upon Catholics of the Eastern rites.“ This decision 
caused confusion in the Galician province, and as a result the 
Metropolitan addressed a petition to the Sacred Congregation 
for the Propagation of the Faith requesting that the regula- 
tions of the Ne temere decree be extended to the faithful of 
the Galician ecclesiastical province. He was informed on 
August 2, 1909 by this Sacred Congregation that the “ status 

43 See for instance Pope Urban VIII, “Ut Christi Fidelium”, 5 dec. 1629; 


Urban VIII, “ Licet universorum”, 21 apr. 1632; Synod of Zamosc, an. 1720, 
tit. III, n. 8; Synod of Lemberg, an. 1891, tit. ii, cap. 7. 


44 ASS, (1908), pp. 108-109. 
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quo” was to be observed, implying thereby that at least from 
the aforementioned date the Ruthenians of this province were 
bound by the regulations of the Ne temere decree.*? The 
prescriptions of the Ne temere decree were definitely imposed 
upon this entire province by a decree of May 5, 1911 issued 
by the Sacred Congregation for the Propagation of the Faith. 

B. Tue Maronites have adopted the Tridentine legisla- 
tion. The provincial Synod of Mount Lebanon held in 1736 
declared clandestinity to be a diriment impediment.** Even 
though this Synod quotes the Council of Trent, the binding 
force of the decree Tametsi upon the Maronites does not orig- 
inate with the General Council, but flows from the special 
approval given the Provincial Synod by Pope Benedict XIV 
in the Constitution Singularis of September 1, 1741.7 By 
virtue of this approval in forma specifica, the enactments of 
the Synod of Mount Lebanon became pontifical law, and a 
particular law.*® 

Consequently when two Maronites, living within the terri- 
tory of their own Patriarchate, or two Maronites living outside 
of their Patriarchate, but retaining their domicile or quasi- 


45 See Dr. Basil Matziukh, Tzerkoune Pravo Supruzhe (ecclesiastical matri- 
monial law) (Przemysl 1910), pp. 403-404, note 20. 


46“ Nullum est matrimonium clandestinum, id est quod aliter contrahatur, 
quam praesente parocho vel sacerdote de ipsius parochi vel ordinarii licentia 
et duobus vel tribus testibus ”’—Syn. Lib. II, xl, 28, see Fonti, vol. XII, n. 891. 


47 See Coll. Lacensis, II, 488 seq. 


48“ The Oriental discipline remains then as a kind of particular law (and as 
a rule it follows the Orientals wherever they may go), which can be compared 
in some way, but not in every particular, to the law of the exempt religious 
orders, having its own laws and ancient customs, which have over and over 
again been ratified by the Holy See. It cannot be said to be wholly personal, 
since most frequently it is territorial in character. It is almost autonomous 
law. We say almost autonomous, for the discipline of the Oriental Churches 
is dependent on the divine law, as well as on the authority of the Roman 
Pontiff. We should characterize it then as a jus sui generis. Each rite, pro- 
vince and diocese (eparchia) has its proper ecclesiastical discipline—not always 
clearly and distinctly defined—which the various synods have enacted. Apos- 
tolic laws, and of course divine laws, are the same in the Western and Eastern 
Church; this should also be true of the disciplinary laws of the first eight 
Western Councils, but many innovations were introduced ”—Cicognani, Canon 
Law (2. ed., Philadelphia: The Dolphin Press, 1935), p. 449. 
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domicile in the territory of their Patriarchate, marry, they are 
bound by this Tridentine form under pain of nullity. If two 
Maronites have established a domicile or quasi-domicile out- 
side of the territory of their Patriarchate, or if one Maronite 
contracts marriage with a party not bound by the Tridentine 
form, the observance of the decree Tametsi is not binding 
under pain of nullity. 

C. THe Irato-Greeks AND ALBANIANS. In determining 
the canonical status of the Italo-Greeks, one must. carefully 
distinguish the territory in which they reside.*® While the 
Clementine Instruction of 1595 was binding upon the Greeks 
and Albanians living in Italy and in the Greek territories sub- 
ject to the principalities of Venice and Genoa (such as Crete, 
a part of the Peloponnesus and the island of Chios), the regu- 
lations of Pope Benedict XIV contained in the constitution 
Etsi pastoralis of May 26, 1742, were binding only upon the 
Greeks residing in Italy, Sicily, and the neighboring islands. 
In both instances, however, insofar as the juridical form of 
marriage is concerned, the enactments of the Council of Trent 
were imposed upon the Greeks.** 


49 For more information on this matter see the observations made by Father 
Isidore, the Italo-Greek counsultor for the Commission entrusted with the 
codification of Oriental Canon law, in Fontz, vol. VIII, p. 245 seq. 


50“ |. tam in ditione nostra ecclesiastica et utraque Sicilia quam in re- 
liquae Italiae partibus et insulis adiacentibus”. See Benedict XIV, const. 
“ Etsi pastoralis ”—Fontes, n. 328. 


51 It is interesting to note that while the Greeks in Crete were bound by the 
decree, “ Tametsi”, the Latins were exempt from its observance. In Font, 
vol. I, pp. 289-290 we read the following Dubiwm submitted to the Sacred 
Congregation for the Propagation of Faith: “Qual giudizio debba formarsi ed 
in qual modo provedere nel caso dei matrimonii di Latini con Greche non catto- 
liche, e vice-versa senza assistenza del parroco latino, ma benedizione del 
sacerdote dissidente e senza permesso del Parroco latino, e quale instruzione 
sull’ argomento darsi al missionario Brunoni? Scribendum missionario Bru- 
noni matrimonia de quibus agitur esse quidem illicita, ab iisque Ecclesia 
semper abhorruisse, ideoque missionariis vehementer adnitendum, ne cele- 
brentur; sed tamen valida, si coram proprio parocho schismatico partis schis- 
maticae vel haereticae ritus Orientalis et duobus testibus celebrentur; et ad 
eumdem Vicarium (Paulum Brunoni) transmittendae tum resolutiones diei 
21 maii 1759, quam resolutiones diei 13 iunii eiusdem anni datam Vicario 
Apostolico Constantinopolitano. Insuper transmittendam novam instructionem 
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In discussing the present situation of the Italo-Greeks in 
Italy, Duskie is inclined to think that they, too, are bound by 
the provisions of the decree Ne temere, particularly in those 
sections where they are subject to the jurisdiction of the local 
Latin Ordinaries.*2 Father Isidore * is of the opinion that 
the faithful of the diocese of Lungro, which was erected in 
1919, are governed by the present Oriental discipline in all 
matters not contrary to the prescriptions of the constitution 
Etsi pastoralis, and not by the Latin Code.** In view of a 
recent decision issued by the Sacred Congregation for the 
Oriental Church in reference to the Maronites in America, 
which we will discuss later, we are inclined to reject Duskie’s 
opinion, and claim that at present the Italo-Greeks, under the 
jurisdiction of Latin Ordinaries, are not bound by the prescrip- 
tion of the decree Ne temere.” 

D. Tur ARMENIANS. They are said to be bound by the 
juridical form which consists of the presence of the proper 
pastor and two witnesses. This is based on the enactments 
of the latest Plenary Armenian Synod held in Rome in 1911, 
and approved by the Holy See in forma communi on Septem- 


ad formam alterius Instructionis 18 februarii 1783 pro reconciliatione eorum 
qui sine Apostolica dispensatione matrimonia mixta contraxerint. Quo vero 
ad facultates dispensandi in huiusmodi matrimoniis, esse concedendas pro 
decem tantum casibus, addita monitione, ut iisdem utatur servatis solitis 
cautelis et legibus, et in casu urgentis et gravis necessitatis””—S.C. de Prop. 
Fide, 7 apr. 1835, Dubiwm 2. 


52 Duskie, The Canonical Status of the Orentals in the United States, n. 48, 
Canon Law Studies, The Catholic University of America, 1928, pp. 162, 163. 


53 The Italo-Greek Consultor for the Commission entrusted with the Codi- 
fication of Oriental Canon Law. 


54 See Font?, vol. VIII, p. 260. 


55 During the discussion following the reading of this paper the Very Rev. 
Msgr. James H. Griffiths, S.T.D., Chancellor of the Military Ordinariate, re- 
marked that he had seen some correspondence from the Most Reverend John 
Mele, the Italo-Greek bishop of the Diocese of Lungro, Italy, in which the 
Most Reverend Bishop claimed that the Sacred Oriental Congregation con- 
sidered all Italo-Greeks, regardless where they might be domiciled, to be bound 
by the provision of the “Ne temere”’. 


56 See Duskie, op. cit. p. 158. 
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ber 14, 1913.57 We were not given the opportunity to study 
the Acts of this Synod, but from the fact that it was approved 
in forma communi it can be said that the synodal enactments 
would have no nullifying effect upon a marriage contracted 
in contravention of that act, unless it could be proven that 
the ancient Armenian discipline required the presence of the 
proper pastor and two witnesses under pain of nullity. In 
the Encyclical of St. Narset Glajensis (of Nerses IV of Hrom- 
cla, now Rum Kaleh) one of the most important canonical 
sources of the Armenian discipline,®* we find some sort of in- 
junction that would support the enactment of the aforemen- 
tioned synod. “Nemo a vobis clam coronam imponat; si 
enim (sponsorum) parentes fuerint, apud quos versentur, et a 
quibus non sint disiuncti, id eorum consensu ac voluntate est 
peragendum. Sin autem cum parentibus non vixerint, palam 
corona imponatur, pluribusque aspicientibus, ut ab omnibus 
testificetur, rectum esse (opus istud), et non contra legem Dei; 
culus indicia sunt vel ipsae canticorum ac musicalium instru- 
mentorum voces, quae adstantium aures et oculos quodam- 
modo testes reddunt coronatorum. At clandestinum sine 
testes, instabile et illegitimum est; a quo abstinere, et num- 
quam avaritiae causa idipsum audere iubemus”’.*? ‘The first 
thing that impresses itself on the mind in reading this para- 
graph is that by clandestinity is meant a marriage which takes 
place in the presence of a priest with no other witnesses pres- 
ent. This would seem to imply that a valid marriage requires 
the presence of a priest (without any further specification) 
and witnesses. 

E. Tue Syrians. They attempted to introduce the Tri- 
dentine legislation in their last Synod held in 1888. However, 


57 See Acta et Decreta Conc. Armen. (1911), n. 575. 

58 “ Enciclica di S. Narsete Grazioso (1160) a tutto il popolo armeno, dando 
loro moltissime istruzioni secondo ogni stato e condizione sociale. Uno dei 
successori, Giacomo I (1267), con una circolare ordino di leggerla periodica- 
mente a parte o nelle chiese, ed osservare le sue bellisime segnalazioni. Questa 
disposizione unitamente alla grande autorita goduta dal Grazioso, fanno di 
questa enciclica una delle fonti canoniche delle pia importanti.” See Fonte, 
vol. VIII, p. 162. 

59 See Fonti, vol. VII, p. 323. Italics are the writer’s. 
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the Holy See did not approve of this action, hence it was de- 
leted from the synodal legislation. Nevertheless, we find 
clandestinity enumerated among the diriment impediments,” 
but its nature is not explained. Furthermore, “ the synod alsa 
states that a marriage is invalid through the omission of the 
proper form prescribed by the Council of Trent in places where 


the decree was published; still there is no mention whether 


the Tridentine law was promulgated among the Syrians”. 


All this is so confusing that even the Sacred Congregation for 
the Propagation of the Faith was forced to admit that a doubt 
existed as to whether or not the decree Tametsi was promul- 
gated among the Syrians.” 

It is interesting to note that among the Jacobite Syrians we 
find a matrimonial form, apparently introduced in the thir- 
teenth century, very similar to the form required by the decree 
Tametsi.2 And although the canonical collections of Bar 


60 See Syn. Sciarfensis Syrorum (Sharfeh), cap. V, art. XV, # 10, n. 3. 

61 See Duskie, op. cit. p. 157. 

62$.C. de Prop. Fide, 5 maii, 1911, quoted by Marx, The Declaration of 
Nullity of Marriages Contracted Outside the Church, n. 182, Canon Law 
Studies, The Catholic University of America, 1943, p. 55, note 32. 


63“ Desponsatio sine sacerdote et duobus testibus iustis (christianis) et 
procuratore sponsae, fieri nequit; et si etiam diaconus est praesens, bene est. 
Cum testimonio mulierum non fit, nisi forte adsit vir unus et duae mulieres 
et sacerdos. Testesque ne sint consanguinei sponsi vel sponsae, sed remoti: 
neque sint pueri parvuli, neque alienae confessionis, neque famuli (schiavt), 
neque muti vel caeci, neque impudici .. .” See Fonti, vol. III, p. 119. The 
marriage rites are described as follows: “ Norma. Desponsatio fit quando con- 
veniunt in ecclesia procurator sponsae—scilicet desponsator eius, sive pater sit 
sive alius—et sponsus ipse, et sacerdos, et diaconus, et duo testes fideles 
(christtant). Sit autem procurator ille qui accipit consensum sponsae, eumque 
notificat sponso eius: et cum eis (sit) annulus de domo sponsi et crux. 
Stantes autem ante altare, dicat procurator: Despondeo Titiam tibi Titio in 
uxorem, secundum canonem apostolicum et legem christianam.—Et respondeat 
sponsus: Recipio coram Deo et eius altari misericordi, et coram sacerdotibus, 
et testibus istis—Tunc perficiat sacerdos orationem quae est super annulum 
dicens: Benedictus sit annulus iste in nomine Patris et Filii at Spiritus sancti. 
—Et accipiat eum (sacerdos), et eant una simul, praeter sponsum, in domum 
Sponsae ponatque eum in digito illius, appendatque crucem in collum illius, et 
benedicat eam oratione: ac exeant.”—Fonti, vol. III, p. 121. The procurator 
mentioned in these canons is explained as follows by the translator: “Despon- 
sator sponsae est qui gerit vices illius in contractu matrimoniali, quia sponsa— 
verecundiae causae—non comparebat in ecclesia occasione contractus”. See 
Fontt, vol. III, p. 121, note. 
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Hebraeus, which introduced this form, enjoyed supreme au- 
thority among the Syrians, we have nothing to indicate 
whether or not the Catholic Syrians observed these regula- 
tions. 

F, CaTHoLics OF THE Coptic Rirs. They also have intro- 
duced a juridical form necessary under pain of nullity. The 
Alexandrian synod held in 1898 enacted a law whereby all 
marriages not contracted in the presence of a priest (not neces- 
sarily the pastor) and witnesses (number not specified) are 
null and void.** It must be remembered, however, that this 
synod was approved by the Holy See in forma communi, there- 
fore, as the Reverend Francis Gozman, Vicar General and 
Officialis of the Catholic Coptic Patriarchate of Alexandria, 
notes, when deciding a matrimonial case involving a diriment 
impediment, the enactments of the Alexandrian Synod have 
no binding force, unless they can be supported by similar leg- 
islation in the ancient discipline of that particular Patriar- 
chate.© 

Unfortunately we could not locate a copy of the Fonti deal- 
ing with the Coptic discipline, and consequently can give no 
definite information on the matter. 

G. RurHentians Livine IN PopKarpatskKA Rus, SLOVAKIA, 
HunGary AND YuGosuAviA. These peoples present one of the 
greatest problems to the canonist, for while on the one hand 
they have observed the juridical forms of the Tametsi and the 
Ne temere as binding under pain of nullity, on the other hand 
no authentic document from the Holy See, confirming such 
action, can be produced. 

How can we explain this voluntary adoption of this disci- 
pline, and what is its canonical value in regard to the validity 
of marriages? 

The adoption can probably be explained by the fact that 
these Catholics have adopted several Pontifical decrees which 
were not primarily intended for them. Furthermore, the fact 
that they have been in close juridical contact with the Latin 


64 See Syn. Alex. Coptorum, sect. II, cap. III, art. VII, # 5, n. 16. 
65 See Fontt, vol. VIII, p. 57. 
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hierarchy, which incidentally also made use of these papal de- 
crees in dealing with the Oriental faithful, imperceptibly en- 
couraged them to adopt the Latin discipline, particularly in 
those matters where the ancient Byzantine discipline was 
vague or even lacking in definite provisions. 

Thus many canonists considered the constitution Htsi pas- 
toralis a summary of Canon Law binding upon all Orientals, 
even though the juridical fact remains that this pontifical Con- 
stitution has been very definitely limited to the Italo-Greeks. 
However, as time passed by, the various Eastern Churches, of 
their own volition, adopted it as their own legislation. This 
was probably due to two factors: viz., 1°. the extension of 
the word “ Greek ”’ to include not only the Greek nationals, but 
all those who were in possession of the rite of the Greeks; 
2°. the consistent application of the ninth canon of the Fourth 
General Council of the Lateran held in 1215. As a result of 
this strict adherence to this famous canon we find the follow- 
ing injunction “ac cum hoc tamen quod servarentur decreta 
omnia Congregationis de Propaganda Fide quoad Graecos qui 
Latinis immixti vivunt saepius emanata ” in practically every 
bull erecting new dioceses of the Byzantine rite among the 
Ruthenians, Roumanians and Croats of the former Austro- 
Hungarian empire.* 


66 “Since in many places within the same city and diocese there are people 
of different languages having one faith but various mtes and customs, we 
strictly command that the bishops of these cities and dioceses provide suitable 
men who will, according to the different rites and languages, celebrate the 
divine offices for them, administer the sacraments of the Church and instruct 
them by word and example. But we absolutely forbid that one and the same 
city or diocese have more than one bishop, one body, as it were, with several 
heads, which is a monstrosity. But if by reason of the aforesaid conditions 
an urgent necessity should arise, let the bishop of the locality after due de- 
liberation appoint a prelate acceptable to those races, who shall act as vicar 
in the aforesaid matters and be subject to him in all things. If anyone shall 
act otherwise, let him consider himself excommunicated; and if even then he 
will not amend, let him be deposed from every ecclesiastical ministry, and if 
need be, let the secular arm be employed, that such insolence may be curbed”. 
See H. J. Schroeder, O.P., Disciplinary Decrees of the General Councils (St. 
Louis: B. Herder Book Co., 1937), p. 250-251. 


67 For further details see Fonti, vol. VIII, p. 262 seq. 
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It should be remembered that for more than a century the 
faithful of the Byzantine rite in the ancient Hungarian King- 
dom were subject to Latin Ordinaries either directly or indi- 
rectly through an Apostolic Vicar who could exercise jurisdic- 
tion only with the consent of the local Latin Ordinary. Under 
such circumstancés it was not very difficult to introduce cer- 
tain disciplinary measures, common among the Latins, partic- 
ularly in those instances where the Byzantine liturgical laws 
encouraged or at least tolerated such application. And since 
the popular conviction among the Orientals regards as invalid 
marriages contracted without the intervention of the clergy, 
the Byzantines in ancient Hungary did not find it difficult to 
adopt the juridical forms required by the decrees T'ametsi and 
the Ne temere. 

In addition to this it must also be remembered that the 
Byzantine Slavs of ancient Hungary did not celebrate synods, 
but guided themselves by the enactments of synods held by 
their co-religionists in Galicia. This is particularly true about 
the Synod of Zamose which was adopted “in toto” by the 
Byzantine-Slavs and the Hungarians. The enactments of the 
provincial synod of Lemberg, particularly in liturgical mat- 
ters, was absorbed by the Croats due to the fact that a large 
number of the Croatian clergy originally came from Galicia or 
received its training in Galician seminaries.* 

When the bishop of the Croatian Diocese of Krizhevatz 
was asked to give an account for following the Latin disci- 
pline in matrimonial matters, he did not hesitate to mention 
the influence of Latin seminaries in shaping the disciplinary 
life of his diocese.® 


68 See remarks made by Cyril Korolewskij, Fontz, vol. VIII, p. 274 seq. 

69 “ Quandoquidem clericis theologis huius dioecesis in Lyceo Archiepiscopali 
Zagrabiensi aut in R.C. Universitate Vindobonensi eadem dogmatica idemque 
jus canonicum, quod et clericis rl. in Austria et Hungaria traderetur, eademque 
principia in cura animarum lege Dioecesana observare tenerentur, suapte 
sequitur, in hac Dioecesi circa materiam, formam et ministrum matrimonii 
item circa impedimenta dirimentia et impedientia, eorumque et per quos 
dispensationes necnon modum procedendi in matrimoniis mixtis, eamdem 
doctrinam et praxim vigere, quae vigere dignoscitur in aliis Dioecesibus ritus 
latini in imperio Austriae”. Relatio Curiae Eparchiahs An. 1857 et 1863. 
See Fonti, vol. XI, n. 400 and also n. 397. 
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The Roumanians of Hungary succeeded in avoiding the ab- 
sorption of the Latin discipline by celebrating several synods 
and by reviving some of the old Byzantine canons. The cele- 
bration of these synods also gave the Holy See an opportunity 
to eliminate purely Latin discipline from the ecclesiastical life 
of the Byzantine Roumanians by striking out or failing to ap- 
prove certain synodal enactments. 

Thus without any incentive from the Holy See, but entirely 
of their own volition, the Ruthenians have bound themselves 
to the juridical form of the decree Ne temere. Neither did 
they find this difficult, for the ancient Byzantine discipline 
required the blessing of the priest in all marriages, and the 
laity itself considered the blessing to be an essential factor for 
validity. And even though one would be willing to deny the 
_ applicability of the decree Ne temere to the Ruthenians of 
the former Hungarian Kingdom, because of the failure of the 
Holy See to bind them by that form, the applicability of the 
decree Tametsi appears to be a juridical fact. As stated above, 
the Synod of Zamosc held in 1720 did enact the Tridentine 
legislation for a number of dioceses in White Russia, Poland, 
Galicia, and the Ukraine. This synod was confirmed in forma 
specifica by Pope Benedict XIV. Later Pius VII, in his 
Constitution In Universalis Ecclesiae Regimine of 1807, ex- 
tended the observance of these enactments to all Ruthenians.” 

Whatever the juridical facts may be in this case, the fact re- 
mains that today the Chancery Offices in Podkarpatska Rus, 
Slovakia, Hungary and Yugoslavia consider the provisions of 
the decree Ne temere binding upon their faithful. 


2) Orientals governed by their ancient laws and the 
practical value of these laws in our courts today. 

Aside from the Oriental rites previously enumerated there 

are a number of other rites not in possession of any clearly de- 

fined special matrimonial legislation in regard to the form of 

marriages given them after their reunion with the Holy See. 


70 See “ Apostolatus offictum ”, 19 iul. 1724. 
71 See Fonti, vol. VIII, p. 596. 
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These are the Ethiopians, the Chaldeans, and the following 
groups from the Byzantine family: the Bulgarians, the 
Greeks, the Melkites, the Roumanians, and the Russians.” 
We will consider each group briefly and then discuss the jurid- 
ical value of these forms in our courts today. 

A. Tue Erutopran Rive, often confused with the Coptic, 
has a juridical form prescribed for a valid marriage. Accord- 
ing to the regulations contained in the Fetha-Neghest ™ a 
matrimonial contract is completed only with the intervention 
of the priest and by the recitation of a prayer over the con- 
tracting parties.“* It should be noted that there is nothing in 
this rule that would require the presence of witnesses other 
than a priest. This, however, does not mean that secret mar- 
rlages are encouraged. On the contrary, they are forbidden 
and the faithful are commanded to contract marriage in the 
presence of many persons.” 

B. THe CHALDEANS have their own peculiar juridical form 
essential to the validity of all marriage contracts. The free 
consent which is to be exchanged in the presence of a crucifix, 
priest and faithful is described as follows in the Collectio 
Canonum Synodicorum of Abdisho:** “ It was requested that 


72 We deliberately omit the discussion of the Malabar and Malankarese 
rites because we had no access to their juridical sources. 


73 The Ethiopian Church is governed by the laws contained in a collection 
known as the Fetha-Neghest—Legislation of the King. It is an Ethiopian 
translation, made in the XVI century, from a Nomocanon compiled by Abou 
Ishaq ibn al-Assal in the XIII century in the Arabic tongue. It is divided 
into two parts; the first part treats of ecclesiastical matters, the second deals 
with secular affairs. For further information see Fonti, vol. V, p. 5 seq., and 
vol. VIII, p. 76. 


74“T] vincolo del matrimonio non ha luogo e non si compie se non con 
Yintervento dei sacerdoti, e Ja preghiéra sopra i contrahenti. E il prete 
somministri loro la santa Eucaristia nel tempo dell’ Incoronazione, nel quale 
si uniscono ambedue, e divengono ambedue una sola carne, siccome ha detto 
Nostro Signore, cui sia gloria. E senza cid non si computa a loro per matri- 
monio, poiché é la preghiéra che aggiudica la donna all’uomo e l’uomo alla 
donna”. See Fonti, vol. V, p. 219. 

75 “ Non si faccia alcuna incoronazione di nascosto, senza che molti si radu- 
nino; ma facciano l’incoronazione innanzi a molti”. See Fonti, vol. V, p. 227. 


76“ Wbedjésu . . . frappé des difficultes que présentait l’étude de la riche 
littérature juridique de l’Orient nestorien, résolut de codifier les divers docu- 
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the consent of the groom and the bride be given in writing, 
on two tablets, one bearing the name of the groom to be given 
to the bride, and the other bearing the name of the bride to 
be given to the groom. And both tablets must be confirmed 
by the testimony of the priest and the invited guests, and 
each of them (i. e., spouses) are to receive their tablets. Any 
betrothal made in violation of the prescribed form, with us 
is reputed to be null”.” In order to banish all doubt that the 
canon just quoted has in mind not only “ betrothals” as such, 
taken in the strict sense of the word, but also “ marriages” 
(“nuptiae ”) it will suffice to read the following paragraph in 
which the author, after describing the form of betrothals in 


the absence of a priest, states that “ simzlz etiam modo perfi- 


ciant thalamum”’.” 


ments de cette littérature et d’en forme un livre uniforme qui éut force de loi 
aux yeux de ses correligionaires. Tel est l’origine de |’ Epitomé des Canons 
Synodauz, designé sous le nom de Nomocanon d’ Ebedjésu. Ce recueil est 
divisé en deux livres comprenant l’un le droit civil, l’autre le droit ecclési- 
astique. Assemani en a donné une analyse détaillée dans sa Bibhkotheca Ori- 
entalis, t. III. part. 1, p. 332 et suiv.; le Card. Mai l’a edite avec la traduction 
d’Aloysius Assemani dans le vol. X de sa Scriptorum Vet. nova collectio, 
Romae 1838.” See R. Duval, Lnttérature Syriaque, pp. 166-167, quoted in 
Fonti, vol. VIII, p. 653. Commenting on this collection Father J. Vosté, an 
excellent Dominican scholar, remarks that the correct transcription of the 
author’s name is Abdisho instead of the incorrect Ebedjesus. Abdisho, who 
was a monk and later became the Metropolitan of Sif (Sobensis) (he died in 
1318), compiled another book of a juridical nature. Father Vosté intended to 
publish a Latin version of this collection, but as far as we know it has not 
been completed. For further information on this matter see the remarks of 
Father Vosté in Font, vol. VIII, p. 652 seq. 


™7“Tamvero requirebatur ut consensus sponsi et sponsae scripto consigna- 
retur, in duabus tabulis, una nomine sponsi danda sponsae et altera nomine 
sponsae danda sponso: Et ambae tabulae confirmarentur testimonio sacerdo- 
tum et invitatorum, et unicuique ex eis detur scriptura sua. Quaevis des- 
ponsatio, quae extra praescriptum modum ineatur, nulla reputatur a nobis 
etc.” See Fonti, vol. IV, p. 181. 


78 “Si quis in regione fuerit, ubi nullus est sacerdos, quid ei agendum sit, 
cum foeminam sibi desponsare voluit. Ile, qui existat in regione, in qua 
sacerdotes non reperiantur, ex fidelibus convocet quattuor aut quinque, qui 
testimonium perhibeant, et accipiant crucem, et annulum, ac hananam (aquam 
benedictam), et alta voce recitent orationem ‘Pater noster’ et ‘Sanctus 
Deus’; et hoc pacto perificiantur desponsatio, donec ad sacerdotes accedant 
aut sacerdos ad eos veniat, et suppleat id quod defuit desponsationi ca 
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What is the canonical value of the juridical form described 
by Abdisho? Insofar as the Nestorian Church is concerned, 
the canonical collections of Abdisho were especially commend- 
ed and approved as official texts to be used by ecclesiastical 
officials and judges. This official approval was given by a 
synod held by the Chaldean Patriarch Timothy II in 1318.” 

C. Rites BELONGING To THE BYZANTINE Famity. To these 
the doctrine of canon 199 in the Constitutions of St. Nicepho- 
rus (j{ 829), Patriarch of Constantinople, is applicable. This 
canon reads as follows: ‘“ Conjunctio sine sacerdotali benedic- 
tione est fornicatio, sive servus, sive liber sit, et sicut minime 
ad oblationem donorum, ita neque in Dei domum fornicarii 
recipiuntur ”’.8° 

On the basis of this principle, which prevailed in the By- 
zantine Church ever since Emperor Leo VI enacted a law pro- 
viding for an ecclesiastical blessing as a necessary requirement 
for validity, only those marriages were to be considered valid 
which had been contracted in the presence of a priest. Hence 
from all indications the modern canonist, called upon to de- 
cide the validity of a marriage of an Oriental Catholic belong- 
ing to the Bulgarian, Greek, Melkite,** Roumanian or Rus- 
sian groups ex capite formae, must keep this principle in mind. 

What does this vague Byzantine form imply? In our opin- 
ion it means that any marriage contracted without the inter- 


inierunt. At si non pervenerit ad eos sacerdos ante tempus thalami (nupti- 
arum) simili etiam modo percifiant thalamum ”—VFontz, vol. IV, pp. 181-183. 


79 See Fonti, vol. IV, p. 6. 


80 See Fonti, vol. IX, n. 574. 


81Cappello (De Sacramentis, III, n. 924) and Duskie (op. cit., p. 157) 
claim that the Melkites are also bound by a juridical form similar to the 
provisions of the “ Tametsi”. This is based on the authority of the National 
Synod of the Melkites held at Karkafah in 1806, and the Council of the 
Patriarch of Jerusalem, held in 1849. However, the National Synod of 1806 
was condemned by Pope Gregory XVI on September 16, 1835, because its 
enactments contained many doctrinal errors. Among others it stated that 
the blessing of the priest was a divine requirement for the validity of marri- 
ages (Fonti, vol. VIII, pp. 294 seq., and 342, n. 2). The Council held in 
Jerusalem was never confirmed by the Holy See, consequently it has no 
canonical value in this respect (Fonti, vol. VIII, pp. 297-299). 
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vention of an ordained minister whether he be Catholic, schis- 
matic, or heretical, is null and void. Consequently all civil 
marriages of Oriental Catholics are to be considered null and 
void. 

A great number of Catholic canonists have accepted the 
view that the blessing of the priest is not essential for validity 
in marriages among Orientals, unless they are in possession of 
a recent particular law requiring the same. This opinion is 
based on the claim that the canonical provisions demanding a 
sacerdotal blessing first appeared in the Oriental discipline 
after the consummation of the great Eastern Schism, and was 
based on the erroneous doctrine that the priest was the min- 
ister of the sacrament of marriage.*” 

In our opinion these canonists are carrying their caution a 
bit too far, and the value of this form should be evaluated in 
the light of the official attitude and the decisions of the Holy 
See. 

What the attitude of the Holy See is towards the whole 
body of Oriental discipline is well known from the numerous 
pronouncements of the Roman Pontiffs. Without going into 
minute detail, one observes that time and again the Holy See 
has approved the entire Oriental discipline with certain reser- 
vations. Thus in commenting on the enactments of the Sy- 
nod of Trullo, Pope John VIII stated: “Ita in hae synodo, 
principalis Sedes admittit, ut nullatenus ex his illae recipian- 
tur, quae prioribus canonibus vel decretis Sanctorum Sedis 
huius Pontificum, aut certe bonis moribus inveniantur adver- 
sae’’.** Consequently the Holy See is always ready to accept 
any section of the Eastern discipline, whether introduced by 
legislative act of the Church or by legitimate custom, as long 
as it does not contradict any earlier canons or enactments of 
the Roman Pontiffs, or is not opposed to good morals. 

It is quite evident that the provision demanding the bless- 
ing of a priest in order to contract a valid marriage is not op- 


82 An excellent study on this matter was written by Rev. E. Herman, 8.J., 
“De Benedictione Nuptiali Quid Statuerit Jus Byzantinum ”— Orentalia 
Christiana Periodica, vol. IV, n. 1-2, pp. 189-234. 


83 See Fonti, vol. IX, p. IX. 
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posed to the earlier canons of the Church, but rather it should 
be considered to be a development of law in the right direc- 
tion. Neither is this provision contrary to the various enact- 
ments of the Roman Pontifis. On the contrary, the constant 
tendency of the Church was to encourage ecclesiastical solem- 
nization of marriages. As a matter of fact, it is said that 
among the Roumanians the custom of considering civil mar- 
riages null and void was introduced with the knowledge of 
the Holy See. And since the Holy See never protested this 
practice it must be considered a legitimate custom.™ 

The arguments, adduced by canonists against the juridical 
value of the Byzantine form based on the claim that this form 
was introduced after the consummation of the Schism, are not 
conclusive: 1. because we have evidence to show that the 
form was required already prior to the Schism; and 2. be- 
cause the attitude taken by Pope John VIII with regard to 
the Synod of Trullo can equally be applied to the enactments 
of the dissident Patriarchs or synods. 

In like manner the arguments, based on the claim that the 
form of marriage provided for by the Oriental discipline was 
introduced as a juridical corollary of an erroneous doctrine, 
have been disposed of by our own theologians who have proved 
conclusively that such erroneous doctrine was introduced long 
after the aforementioned canonical form was enacted.® 

However, the most signigficant argument can be drawn from 
the fact that the Holy See, as far as we could ascertain, has 
never declared a purely civil mariage, contracted by Orientals 
among thmselves, to be a valid marriage.*® 


84 See Fonti, vol. VIII, p. 534 seq. 
85 See for instance M. Jugie, Theologia Dogmatica Christianorum Orienta- 
lium, vol. III, p. 447 seq. 


86 During the discussion which followed the reading of this paper the Very 
Rev. Mser. James H. Griffiths, S.T.D., Chancellor of the Military Ordinariate, 
called attention to the following two cases involving two Melkites. 

In one instance two Catholic Melkites contracted marriages in the presence 
of a civil magistrate in Havana, Cuba. After nine years of delay, the Sacred 
Congregation for the Oriental Church rendered a decision “non constare de 
nullitate’’. The reason for this decision apparently lies in the fact that the 
Consultors and the Cardinals were equally divided in their opinions. 
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In the last century the Roumanian bishops asked the Holy 
See for instructions in regard to clandestine marriages. The 
Sacred Congregation for the Propagation of the Faith issued 
an instruction in 1858 to the Roumanian bishops of the By- 
zantine rite stating that mixed marriages contracted in the 
presence of a schismatic priest were illicit, but nevertheless 
valid, but no mention of a purely civil marriage is made.*? 
In 1895, together with the other Catholic bishops of Hungary, 
the Roumanian and Ruthenian bishops signed and promul- 
gated an instruction for the clergy and the faithful in which 
civil marriages were condemned; the faithful attempting such 
marriages were declared to be public sinners unworthy of the 
sacraments of the Church; they were forbidden to act as 
sponsors, witnesses, etc.; women married civilly could not be 
“ churched ”; and the unrepentant were denied ecclesiastical 
burial.88 On October 27, 1908, the Metropolitan of Alba-Julia 
sent a letter to the Sacred Congregation for the Propagation 
of the Faith declaring ‘inhacce provincia . . . matrimonium 
absque sacerdotali benedictione et coram testibus contrahere 
inauditum; immo etiam connubium coram testibus auctoritate 
tantum legum civilium fungentibus, in faciem Ecclesiae pro 
nullo haberi”’.8® And, apparently with the tacit consent of 
the Holy See, the Roumanian diocesan tribunals continued to 
declare null and void all marriages contracted without the in- 
tervention of an ordained minister of religion.*” 


Another case arose last year in the Archdiocese of Los Angeles involving a 
Byzantine-Melkite who contracted marriage with a baptized Presbyterian in 
the presence of a civil magistrate in the State of California. On July 30, 1943, 
the Sacred Congregation for the Oriental Church rendered a “non constare de 
nullitate ” decision. 

On the other hand, the Very Rev. Msgr. James A. Hughes, J.C.D., Chan- 
cellor of the Archdiocese of Newark, spoke of a decision given to a certain 
Archdiocese. This case involved two Catholic Maronites who contracted 
marriages in the presence of a civil magistrate in Havana, Cuba. The Sacred 
Congregation of the Oriental Church declared the marriages null. The de- 
tails, however, of this case were not explained. 

87 See Fontt, vol. X, n. 779. 

88 See Fonti, vol. X, n. 783. 

89See Fonti, vol. VIII, p. 534. 

90 See Fonti, vol. VIII, p. 539. 
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In the face of these facts one should be very slow, to say the 
least, in declaring as valid marriages contracted by Orientals 
among themselves, without the intervention of an ordained 
minister of religion. 

That this conclusion is applicable to the Oriental rites hav- 
ing no recent particular legislation in this matter follows from 
the response of the Sacred Congregation for the Propagation 
of the Faith given to the Latin bishop of Bucharest on Jan- 
uary 11, 1817. In this response the Sacred Congregation de- 
clared that the aforementioned bishop was to follow the pre- 
cise instructions given to the Vicars Apostolic and Prefects of 
missions in various sections of the Near East, i. e., that mixed 
marriages contracted in the presence of a schismatical or heret- 
ical minister or pastor are valid but illicit.°t And by the fact 
that this instruction is given to all responsible superiors in the 
Near East, it would appear that the Holy See uses the same 
gauge for all Orientals. 

In conclusion we can say that since the argument for the 
nullity of purely civil marriages is not contrary to any known 
canon of the Church, or to any decision of the Holy See,®? and 
since it is not contrary to but rather in harmony with good 
morals, there should be no difficulty in accepting the Byzan- 
tine form of marriage as a juridical form necessary for the 
validity of a matrimonial contract, when at least one of the 
contracting parties is of the Oriental rite and not subject to 
recent particular legislation in this matter. 

As a matter of fact the entire argument can be reduced to 
one point, viz., what is the juridical value of the Oriental dis- 
cipline? If we are to follow the opinion of the Most Reverend 
A. G. Cicognani, formerly secretary of the commission for the 
- codification of the Oriental discipline, and admit the practical 
juridical value of the Oriental discipline with the reservations 


91 See Fonti, vol. X, n. 777. 

92 In view of the cases reported under note 86 (supra) it would appear that 
this argument has lost its value. However, in view of the practice still re- 
tained among the Roumanians, and in view of the decision handed down in 
the Maronite case (supra note 86) we have decided to retain the original 
statement, as read at the meeting. 
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made by the Holy See,®? then we must accept the practical 
juridical value of the matrimonial form prescribed in this dis- 
cipline. On the other hand, if we are willing to take exception 
to the practical juridical value of the provisions regarding the 
form of marriage, what would prevent us from taking excep- 
tion to the entire body of Oriental discipline? 


B. JURIDICAL FORMS OBSERVED BY ORIENTALS IN THIS COUNTRY 
What is to be said about marriages of Oriental Catholics in 
this country? Are they bound to observe a certain juridical 
form under pain of nullity? And if so, what is that juridical 
form? 
In order to answer these questions we must divide the Orien- 
tals into the following three groups: 


1) Orientals who have a definite form prescribed in their 
own ancient legislation, i. e., the Copts, the Ethiop- 
ians, the Chaldeans, the Armenians, the Syrians, and 
the various groups of the Byzantine family with the 
exception of the Albanians, the Italo-Greeks and the 
Ruthenians. 


2 


A 


Orientals who were bound by the provisions of the de- 
cree Tametst, 1. e., the Maronites, the Albanians, the 
Italo-Greeks and the Ruthenians. 


Orientals who recently have been provided with par- 
ticular legislation issued directly by the Holy See, 
1. e., the Ruthenians of the Galician ecclesiastical pro- 
vince and of the already mentioned territories of the 
ancient Kingdom of Hungary. 

1. As to the Orientals in the first group the following ob- 
servation can be made. 

We must first of all determine whether or not the disciplin- 
ary laws of a given rite constitute a particular law which fol- 
lows them wherever they may be. From all indications the 
Holy See is inclined to accept the disciplinary laws of the 
Orientals as a particular law, provided that there is no doubt 


93 See Fonti, vol. IX, pp. VII-XV. 


3 
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about its Eastern origin. If such is the case, then it follows 
that the marriages of these Orientals residing in this country 
should be regulated by their own laws, unless they would be 
bound by the provisions of the decree Ne temere by virtue of 
the binding force of this later provision on one of the contract- 
ing parties. 

We must then determine the juridical value of the pre- 
scribed form in these individual rites. The Church has ruled 
authoritatively at least in one instance, dealing with some par- 
ticular groups of the Byzantine family. And since all the 
groups in the Byzantine family, and for that matter all Ori- 
ental rites, have the same general laws relative to the form of 
marriage, it seems safe to presume that the same ruling of the 
Holy See is applicable to all of them, even though the Holy 
See did not, as far as we could ascertain, declare itself on the 
juridical value of the matrimonial forms in the discipline of 
the other rites not of the Byzantine family. In view of what 
was said previously, we are inclined to believe that marriages 
in these rites should be adjudicated in the light of their dis- 
cipline. 

2. Relative to Orientals originally bound by the provisions 
of the Tametsi the following can be said. 

An opinion prevailed among some canonists maintaining 
that the binding force of the provisions of the Tridentine legis- 
lation adopted by Orientals must be judged by the principles 
used in interpreting this legislation in connection with the 
Latins. The main difficulty in this opinion was presented by 
the fact that the provisions of the decree Tametsi adopted in 
the Oriental legislation appeared to have the characterisites of 
a particular law, since the binding force did not come from the 
Council of Trent, but from a legislative act of a synod having 
pontifical approval in forma specifica, and that if this was 
proven to be true its provisions would be binding upon these 
particular Orientals regardless of where they might be. Not- 
withstanding this difficulty some canonists insisted that 
neither the Maronites, nor the Albanians and Italo-Greeks, 
nor the Ruthenians in this country were bound by the provi- 
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‘sions of the decree Tametsi after the decree Ne temere came 
into effect. They asserted that these same Orientals were not 
bound by the Tridentine legisaltion even prior to the date of 
effectiveness of the decree Ne temere in those parts of this 
country where the Tridentine legislation did not obtain among 
the Latins because of the failure to promulgate it. 

Thus for instance Woywod claimed that “In regards to 
Ruthenian couples, if one or both of them have a domicile or 
quasi domicile in this country, the decision is easy, since they 
-are not bound by the decree Ne temere, nor by the decree Ta- 
metsi, whether the latter was promulgated in their native 
place or not, and as it has been superseded in the Latin Church 
by the former decree, their clandestine marriages are valid, 
‘though illicit”.®* As for the Maronites, Duskie remarks 
that “ Chelodi does not hesitate to say that the impediment of 
Clandestinity binds or does not bind the Maronites according 
‘to the accepted principles relative to the decree Tametst. 
‘Maronitae ligantur decr. Tametsi, quod suam vim localem 
retinet in eorum territoriis, personalem etiam erga eos qui 
exeunt in fraudem legis. Secus ipsi quoque possunt valide 
contrahere sine forma’”’.®° Following the same line of argu- 
‘ment Duskie applies the same principles to the Italo-Greeks 
and releases them from the observance of the Tridentine form 
In this country.*® As stated above these opinions were based 
.on the assumption that the Oriental adoption of the Triden- 
tine legislation is not to be accepted as a particular Oriental 
law, but as an extension and a new promulgation of the decree 
Tametsi. 

In 1928 the Sacred Congregation for the Oriental Church 
’was asked to solve the following: 


6) Whether Peter, a Maronite, and Rose, a Greek schis- 
matic, who have a domicile or a quasi-domicile in the 
Diocese of Buffalo, validly contract marriage when 

'94See The American Ecclesiastical Review, L (1914), 728. 
95 Duskie, op. cit., p. 161. 
96 Duskie, op. cit. p. 162-164. 
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their marriage is attended and blessed by an Oriental 
schismatic priest in the presence of two witnesses? 


7) Whether James, a Maronite, and Helen, a Greek schis- 
matic, who have a domicile or a quasi-domicile in the 
Diocese of Buffalo, validly contract marriage before 
a Greek Catholic priest (not a pastor), in the presence 
of two witnesses? 


In both cases the answer of the Sacred Congregation was 
in the affirmative.” 

What practical conclusions can one draw from these re- 
sponses? It would appear that the Holy See confirms the 
opinion held by the canonists and does not consider this chap- 
ter, at least, of the Maronite matrimonial legislation as a par- 
ticular law to be observed by them wherever they might be.°* 


87See The American Ecclesiastical Review, LXXX (1929), 385. Also 
Bouscaren, The Canon Law Digest, I, 5. It should be noted that the 
translation of Dubium No. 7, as given by Bouscaren is incorrect. He trans- 
lates this as follows: “Whether James, a Maronite, and Helen, a Greek 
schismatic, who have a domicile or quasi-domicile in the Diocese of Buffalo, 
validly contract marriage before a Greek schismatic priest (not a pastor), 
etc.” (italics inserted). The original Latin read: “coram sacerdote (non 
parocho) graeco Catholico.” 


98 We are indebted to the Rt. Rev. Msgr. Floyd L. Begin, Ph.D., 8.T.D., 
J.C.D., Officialis of the Diocese of Cleveland, for copies of the following 
official documents in regards to Maronites living in this country: 

1. An Maronitae, habentes in Septentrionalibus Statibus Foederatis Americae 
domicilium aut quasi domicilium teneantur legibus Codicis juris Canonici. 

2. An duo Maronitae habentes in Septentrionalibus Statibus Foederatis Ameri- 
cae domicilium aut quasi domicilium, validum contrahere possint matri- 
monium, etiamsi ligati uno aliove ex impedimentis, abrogatis quidem a 
Codice juris canonici, sed adhuc vigentibus et dirimentibus pro Maronitis. 

3. An duo Maronitae, habentes in Septentrionalibus Statibus Foederatis 
Americae domicilium aut quasi domicilium, possint validum contrahere 
matrimonium ante aetatis annum decimum sextum pro sponso, et quartum 
decimum pro sponsa, quando constet malitiam supplere aetatem. 

4, An Maronitae, habentes in Septentrionalibus Statibus Foederatis Americae 
domicilium aut quasi domicilium, teneatur quoad jejunium et abstinentiam 
legibus Codicis juris canonici, et Decretis Ordinariorum locorum, ad 
normam Can. 1244, par. 2. 

5, An Maronitae, habentes in Septentrionalibus Statibus Foederatis Americae 
domicilium aut quasi domicilium, frui possint privilegio celebrandi tres 
Missas in die Commemorationis Omnium Fidelium Defunctorum. 
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6. An Petrus, Maronita, et Rosa, graeco-schismatica, habentes domicilium aut 
quasi domicilium in Dioecesi Buffalensi, valide contrahant matrimonium 
assistente et benedicente sacerdote schismatico orientali in praesentia duo- 
rum testium. 

7, An Jacobus, Maronita, et Helena, graeco-schismatica, habentes domicilium 
aut quasi domicilum in Dioecesi Buffalensi, validum contrahant matn- 
monium coram sacerdote (non parocho) graeco Catholico, in praesentia 
duorum testium. 


REsPoNsUM: 


Ad Ium negative, ad normam Can. 1 eiusdem Codicis, salvis tamen peculi- 
aribus Decretis Sanctae Sedis eos respicientibus et firmo disposito Litt. 
Apost. “ Orientalium dignitas” N. IX: “ Quicumque orientalis, extra patri- 
archale territorium commorans, sub administratione sit cleri latini; ritui 
tamen suo permanebit adscriptus ”. 


Ad IIum negative. 
Ad IIIum affirmative. 


Ad IVum provisum in responsione ad Ium. SSmus 
autem ad Maronitas omnesque Orientales domicilium aut quasi domicilium 
in America habentes extendere dignatus est indultum, alias Ruthenis in 
Septentrionalibus Statibus Foederatis Americae et in regione Canadensi 
residentibus concessum, legibus nempe locorum sese conformandi circa 
jejunium et abstinentiam. 


Ad Vum negative, prout petitur, juxta resolutionem 
datam aS. C. de Propaganda Fide data die 13 Marti 1916. 

Ad VIum affirmative. 

Ad Vilum affirmative. 


Datum, Romae, /S/ L. Carp. Stncero, Segretario. 
19 Dec., 1928. /S/ A. G. Crcoanant, Assessor — 


Also printed in The American Ecclesiastical 
Review, LXXX (1929), 384 seq. 


I, S. E. Mons. Cicognani con lettera del 31 marzi 1935, alla quale fece 
seguito un’altra del 18 aprile, domandava a questa S. Congregazione, se 
i fedeli degli Stati Uniti di Rito Maronita ivi residenti sono tenuti ad 
validitatem a celebrare il matrimonio dinanzi al Proprio Parroco. Pre- 
gava che si desse una risposta independente del Codice Orientale, e che 
riguardasse solo ed esclusivamente i Maroniti che risiedono fuori del 
Patriarcato, in regioni dove non sono diocesi del loro Rito. 


II. Ora, la dottrina ricevuta difende che i matrimonii dei quali si parla sono 
indubbiamente validi anche se non celebrati avanti al proprio Parroco. 


Riassumiamo brevemente la dottrina sui matrimonii dei iti 
i dei Maroniti 
riguardo alla clandestinsta. ee 


Hi. 


av. 
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1. I Maroniti nel Sinodo Libanese del 1736 stabilirono la disciplina tri- 
dentina con queste precise parole: “Nullum est matrimonium clandes- 
tinum, id est quod aliter quam praesente parocho vel sacerdote de ipsius 
parochi vel Ordinarii licentia et duobus vel tribus testibus”. (II, XI, 
8, XII). 

2. Questa, disciplina é obbligatoria per la validita del matrimonio in 
questi casi: 1) se contraggono due Maroniti entro il territorio del Patri- 
arcato; 2) se contraggono due Maroniti fuori del Patriarcato, ma in luogo 
dove non hanno acquistato ne domicilio ne quasi domicilio, che ritengono 
nel luogo d’onde provengono. 

3. Questa disciplina non é obbligatoria per la validita 1) se i Maroniti 
contraggono, entro o fuori del Patriarcato, con fedeli di altri Riti Orien- 
tali (si communica l’esenzione) ; 2) se lasciato tl domicilio che avevano 
net proprio territorio contraggono due Maroniti fuori di esso, sia che 
abbiano acquistato o che non abbiano acquistato domicilio 0 quasi domi- 
cilio; 3) se ottenuta legittima dispensa contraggono i Maroniti entro 
o fuori del Patriarcato con acattolici non battezzati o battezzati, che 
non siano stati battezzati ed educati nella Chiesa Cattholica. 

4. I Maroniti poi come tutti gli Orientali sono obbligati alla forma pre- 
scritta del Codex Latino (c. 1094) se contraggono con cattolici latini (c. 
1099, par. 1, 3) o con acattolici latini, erectici o scismatici che furono 
battezzati ed educati nella Chiesa cattolica o si convertirono ad essa, 
abbandonandola poi (c. 1099, par. 1, 1). 


Nel caso prospettato da Mons. Cicognani si tratta di Maroniti che non 
hanno domicilio ne quasi domicilio nel Patriarcato e contraggono fuori 
di esso (cfr. sopra II, 2), anzi avendo domicilio 0 quasi domicilio nel 
luogo dove contraggono. E’ valido il matrimonio di questi fatto avanti 
al parroco del luogo e non al parroco Maronita che sia il parroco pro- 
prio, o al suo delegato, ecc. 


Non cé dunque difficolta nel dichiarare che i Maroniti come tutti gl 
Orientali nelle regioni dove non ci sono diocesi loro, possono contrarre 
matrimonio a tenore del can. 1094, cioé che basta per la validita la 
celebrazione coram parocho vel loci Ordinario vel sacerdote ab alterutro 
delegato et duobus saltem testibus. 


For the benefit of those not familiar with the Italian language we give 
the following English translation of the above noted instruction issued by 
the Sacred Congregation for the Oriental Church: 


_In a letter of March 31, 1935, followed by another letter dated April 


18th, His Excellency Monsignor Cicognani made inquiries at this Sacred 
Congregation whether the faithful of the Maronite Rite residing in the 
United States are bound to contract marriage in the presence of the 
proper pastor ad validitatem. It was requested that a response be given 
independently of the Oriental Code, and that it be given exclusively in 
regard to Maronites residing outside of their Patriarchate and in regions 
where they have no diocese of their own Rite. 
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And since the Italo-Greeks and the Ruthenians adopted the 
game legislation it is safe to assume that the Holy See did not 


II. Now, the received doctrine holds that the aforesaid marriages are un- 
doubtedly valid even when not contracted in the presence of the proper 
pastor. Let us summarize the doctrine concerning clandestinity in marri- 
ages of the Maronites. 

1. At the Lebanon Synod, held in 1736, the Maronites adopted the 
Tridentine discipline in these precise words: “ Nullum est matrimonium 
clandestinum, id est quod aliter quam praesente parocho vel sacerdote 
de ipsius parochi vel Ordinarii licentia et duobus vel tribus testibus ”. 
(II, XI, 8, XII). 

2. This discipline is obligatory for the validity of marriages in the 
following cases: 1) if two Maronites contract marriage in the territory 
of their own Patriarchate; 2) if two Maronites contract marriage outside 
of their Patriarchate, but in a place where they have not obtained a 
domicile or quasi-domicile, but retain it (i.e. domicile or quasi-domicile) 
in the place of their origin. 

3. This discipline is not obligatory for validity 1) if the Maronites con- 
tract marriage in or outside of their Patriarchate with faithful of other 
Oriental Rites (the exemption is communicated); 2) if, leaving their 
domicile which they had in their proper territory, two Maronites con- 
tract marriage outside of their territory, regardless whether they did or 
did not obtain a new domicile or quasi-domicile; 3) if, after having 
obtained a legitimate dispensation the Maronites contract marriage in 
or outside of their Patriarchate with non-baptized or baptized non- 


Catholics, who were not baptized and were not reared in the Catholic 
Church. 


4. Furthermore, like all other Orientals, the Maronites are bound by 
the form prescribed by the Latin Code (ce. 1094) if they contract marri- 
age with Latins (c. 1099, par. 1, 3) or Latin non-Catholics, heretics or 
schismatics who were baptized and reared in the Catholic Church or 


were converted to the Church but abandoned her later (c. 1099, par. 
1,1) 


TII. The case proposed by Monsignor Cicognani contemplates Maronites who 
do not have a domicile or quasi-domicile in the Patriarchate and con- 
tract marriage outside of it (cfr. supra II, 2), but rather have a domicile 
or quasi-domicile in the place where they contract marriage. A marm- 
age contracted in the presence of the local pastor and not in the presence 
of the Maronite pastor, or his delegate, etc., is valid. 


IV. There is no difficulty in declaring that the Maronites, as all the Orientals 
for that matter, in places where they have no diocese of their own ea 
contract marriage in accordance with the prescriptions of c. 1094. that 
is for validity it is sufficient to celebrate the marriage coram parnche vel 


loci ame vel sacerdote ab alterutro delegato et duobus saltem 
testibus. 
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wish to bind them to the Tridentine legislation in this country.. 
This is further substantiated by the fact that when on July 22,. 
1907, the Holy See issued the Apostolic Letter Ea semper, 
with provisions for the Ruthenians living in the United States. 
- of America, no mention was made of the provisions of the de-- 
cree Tametsi. Hence we believe it safe to conclude: 


a) that the Italo-Greeks residing in this country are not. 
bound by any of the recent forms (i. e., of the decree: 
Tametsi or of the decree Ne temere) when contract- 
ing marriage. They are bound, however, by the old. 
Byzantine form; 


b) that the Greek-Ruthenians were not bound by the 
provisions of the decree Tametsi up to July 22, 1907.. 
After that date when contracting marriage with a: 
Catholic of the Latin rite, the marriage was to take 
place in the presence of the pastor of the groom.’ 
Since no mention is made what form is to be used by 
them when both parties are of the Ruthenian rite, or 
when one party is a non-Catholic, they too would be 
bound in these cases to observe the old Byzantine 
form. 


3. With the exception of the so-called Greek-Ruthenians all. 
other Catholics of the various Oriental rites residing in this 
country are bound to observe their own discipline as it is 
known in their native land. However, if this could be done- 
only with great difficulty, by virtue of the rules laid down by 
Leo XIII in the Apostolic Letter Orrentalium dignitas, and a 
later instruction of May 1, 1897, the Oriental Catholics were 
permitted to conform to the Latin discipline without prejudice 
to their own rite.’ 


99 See remarks made supra in note 55. 

100 “ Matrimonium inter virum latinum et ruthenam mulierem latine coram 
parocho latino contrahatur; inter virum vero ruthenum et mulierem latinam 
contrahi potest vel ruthene coram parocho rutheno, vel latine coram parocho 
uxoris”. See litt. ap. “Ha semper”, art. 32—American Ecclesiastical Review, 
XXXVII (1907), 518. 

101 Leo XIII, litt. ap. “Orientalium dignitas ”, art. 9—Fontes, n. 627. 
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The great number of Ruthenian faithful and the strong and 
intensive propaganda of the schismatics among these Catholic 
Ruthenians prompted the Holy See to provide them with a 
discipline that would conform with the requirements of the 
new circumstances in which they lived. And thus on August 
17, 1914, the Sacred Congregation for the Propagation of the 
Faith issued a decree Cum Episcopo Graeco-Rutheno setting 
forth a series of rules and regulations which were to be ob- 
served in the spiritual administration of the Greek-Ruthenians 
in this country. Originally given for a ten-year period it 
was indefinitely extended in 1925. On March 1, 1929, the 
Sacred Congregation for the Oriental Church issued a new de- 
cree, known as the Cum data fuerit, for a period of ten 
years! It was, in turn, renewed, with some slight modifica- 
tions, on November 23, 1940.7 

All of these decrees, beginning with that issued for the 
Greek-Ruthenians in Canada, make the observance of the 
provisions of the decree Ne temere mandatory upon all Ru- 
thenians when contracting marriage among themselves or 
with others. Therefore, so far as the form is concerned all 
Greek-Ruthenians in both Americas are bound by the same 
legislation as the Catholics of the Latin rite. 

Article 39 of the decree Cum data fuertt originally read as 
follows: ‘ Matrimonia tum inter fideles Graeco-Ruthenos, 
tum inter fideles mixti ritus, servata forma decreti Ne temere 
contrahi debent, ac proinde in ritu mulieris coram parocho 
mulieris benedicenda sunt”’.*°° In 1940 the Sacred Congrega- 


102'The provisions of the decree were binding upon all Catholics of the 
Byzantine-Slavonic rite who emigrated from the ecclesiastical province of 
Galicia (the so-called Ukrainians), Podkarpatska Rus, Slovakia, Hungary and 
Yugoslavia. They were also binding upon the descendants of the aforemen- 
tioned faithful and all those who had been converted from schism or heresy 
to these churches. A similar decree was issued for the same group residing 
in Canada on August 19, 1913 (AAS V [1913], 398), and for those Tesiding in 
South America on March 27, 1916 (AAS VIII [1916], 107). 


108 See AAS, XXI (1929), 152. 
104See AAS, X XXIII (1941), 27. 
105 See AAS, XXT (1929), 152. 
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tion added the following paragraph to the article just quoted: 
“ Quod si iusta causa adsit, poterunt nuptiae celebrari in ritu 
viri, de iudicio et consensu Ordinarii loci ”.1°* 

In translating the above amendment for the benefit of the 
diocesan clergy the expression “ Ordinarius loci” was trans- 
lated to mean “Ordinary of the bride”, by the Chancery 
Office of the Pittsburgh Ordinariate. The reason for doing 
this was the conviction that since the law gives the bishop of 
the bride jurisdiction over the marriage it is his right to give 
up the exercise of his jurisdiction, provided that some just 
cause would justify such action. This interpretation seems 
to be more in line with the spirit of the provisions of the decree 
Ne temere than that opinion which claims that the “ Ordi- 
narius loci”? would mean the local Latin Ordinary. 

To this we might add an argument based on prudence. 
Generally speaking the Latin clergy is not sufficiently well in- 
formed of the intricate affairs of the Orientals, and because of 
this lack of knowledge it would seem to be safer to consult the 
respective Oriental Ordinary before proceeding in the case. 
More than once has it happened that a dissident or more re- 
cently a so-called “ independent Oriental ” posed as a Catholic 
and participated in the sacraments of the Church without 
reconciliation.** 


Ill. Tur Powers oF LATIN ORDINARIES IN THE U.S. To 
DISPENSE ORIENTALS FROM MATRIMONIAL IMPEDIMENTS 


In many dioceses of this country we find a group of Cath- 
olics belonging to one or another of the many Oriental rites. 
Sometimes they can be found in large groups, forming parishes 
of their own; at other times they are but individual families 
claiming membership in the local Latin parish. The question 
that arises is as follows: Can a Latin Ordinary dispense Cath- 
olics of the Oriental rite from any matrimonial impediment 


106 See AAS, XXXIII (1941), 27. 

107 We might add here, as a practical suggestion, that in order to determine 
whether or not a certain Oriental is Catholic, the simplest method is to in- 
quire whether or not he or she believes in the primacy of the Pope. If the 
answer is in the affirmative the party is undoubtedly Catholic. 
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recognized as such by the Oriental discipline? And if so, by 
virtue of what canon or what decree of the Holy See? 

Of all Oriental Catholics in this country only the so-called 
Greek-Ruthenians have a hierarchy of their own. ‘These 
bishops have been vested with full episcopal powers; they ex- 
ercise their jurisdiction independently of any other bishops, 
and are directly subject to the Holy See. And since the Holy 
See disapproves of any interference in jurisdictional matters 
on the part of other bishops,” all matters involving Greek- 
Ruthenians, or which, according to the provisions of the decree 
Ne temere, should be presented to the respective Ordinaries 
of the Byzantine-Slavonic rite, must be submitted to the re- 
spective Byzantine Ordinaries. Thus cases involving a mar- 
riage of mixed rites in which the bride is of the Greek-Ruthen- 
ian group, or mixed marriages in which the Catholic party is 
of the Greek-Ruthenian group, should be submitted to the 
proper Ordinary of the Byzantine-Slavonic rite.’ 

Catholics of all the other Oriental rites residing in this coun- 
try are subject to the jurisdiction of the local Latin Ordi- 
nary,’’° and the extent of this jurisdiction is to be interpreted 
in the light of the many pontifical decrees issued in this 
matter. 

Apparently the first time this problem was ever considered 
it received the attention of the Fourth General Lateran Coun- 
cil and it was decreed that since one territory could have but 
one bishop, the local Latin Ordinary, having faithful of the 
Oriental rite within his territory, was to exercise episcopal 


108 See S. C. Prop. Fide, 14 febr., 1702—Collectanea S.C.P.F., I, n. 263; 
and Benedict XIV, ep. encycl. “ Demandatam”, 24 dec. 1743, § 12—Fontes, 
n. 338. 


109 The faithful originating in the ecclesiastical province of Galicia are 
subject to the Byzantine-Slavonic Ordinary residing in Philadelphia; those 
coming from Podkarpatska Rus, Slovakia, Hungary and Yugoslavia are subject 
to the Byzantine-Slavonic Ordinary residing in Munhall, a suburb of Pitts- 


burgh, Pa. Cases of the Military personnel belong to the competence of the 
Military Ordinariate. 


110§. C. Prop. Fide, 10 maii, 1892, in The American Ecclesiastical Review, 


pe Meee: 67; cf. also S. C. Prop. Fide, 1 maii, 1897—Collectanea SOM Eh GER 
n. _ 
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jurisdiction over them, and if need be appoint a Vicar General 
for their benefit.1" 

This principle was later translated into practical terms as 
for instance in the provisions enacted by Pope Benedict XIV 
in the Constitution Etsi pastoralis for the Italo-Greeks, the 
encyclical Demandatam, by the same Pope, for the Melkites, 
the Apostolic Letter Orientalium dignitas by Pope Leo XIII, 
etc. 

When Catholics of the Oriental rites began to arrive in this 
country and the local Latin Ordinaries asked the Holy See 
for instructions, the Sacred Congregation for the Propagation 
of the Faith applied the same principles announced in these 
Apostolic documents and decreed that Catholics of the Orien- 
tal rite are to be subject in all things to the local Latin Ordi- 
naries. Furthermore, the exercise of this jurisdiction of the 
Latin Ordinary over faithful of the Oriental rites, who have no 
bishop of their own, was declared to be a grave obligation 
which the Latin bishop cannot shirk.1” 

For this reason the Code also incorporated the same prin- 
ciple in canon 366, § 3, and ruled that only one Vicar General 
is to be appointed, unless the number of Orientals in the dio- 
cese would make the appointment of a Vicar General for 
Catholics of the Oriental rite desirable.” 


111 See supra note 66. 


112O0n July 3, 1848, Pope Pius IX instructed the Latin Archbishop of 
Mogilev and his suffragans to care for the Catholics of the Oriental rites re- 
siding in Russia. However, on October 2, 1858, the Archbishop of Mogilev 
instructed his clergy that in compliance with the state law, which prohibited 
the Latin clergy from ministering to others than Catholics of the Latin rite, 
they were not to minister to Catholics of the Oriental rites. When the con- 
tents of these instructions were called to the attention of the Pope, Pius IX 
sent a letter to the Archbishop on April 21, 1859 reprimanding him for the 
contents of the instruction and among other things said the following: 
“Equidem numquam fore putavissemus ut episcopalis tuae dignitatis ac 
muneris oblitus tam graviter errare atque a gravissimo tuo officio plane de- 
flectere velles”. See Petrani, op. cit., p. 46. 


113 Can. 366, §3: “ Vicarius generalis unus tantum constituatur, nisi .. . 
rituum diversitas ... aliud exigat.” 
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The faithful on the other hand were given the privilege to 
conform to the discipline of the Latin rite if the observance of 
their own discipline proved to be too burdensome. It was 
understood however, that as soon as they returned to their 
native land, or to a place where they could observe their dis- 
cipline without difficulty, they had to return to their original 
observance." The same privilege was granted to Orientals 
who could not frequent their own churches because of grave 
inconvenience caused by the distance of their own parish 
church.’* 

On the basis of these decrees and canons, there can be no 
doubt that the local Latin Ordinary has the same jurisdiction 
over all faithful of the Oriental rites (with the exception of 
the Greek-Ruthenians) as that with which he is authorized 
to govern the faithful of the Latin rite in his territory. And 
since this jurisdiction includes the delegated faculties to dis- 
pense from matrimonial impediments, it is obvious that he 
also has the power to dispense his Oriental subjects from 
matrimonial impediments. 

Discussing this matter, Duskie claims that the Latin Ordi- 
naries cannot dispense Oriental subjects from matrimonial im- " 
pediments. The reason for this claim is found in the fact 
that the Latin Ordinaries receive delegated faculties from the 
various Sacred Congregations which, except for the Sacred 
Congregation of the Holy Office, have no jurisdiction whatso- 
ever over Orientals. Therefore, he argues, unless the Latin 
Ordinaries receive special faculties from the Sacred Congre- 
gation for the Oriental Church, they cannot dispense their 
Oriental subjects from matrimonial impediments."* 

We believe that Duskie’s opinion, based on the strict inter- 
pretation of canon 257, is a bit far-fetched. There can be no 


114 See Pope Leo XIII, litt. ap. “ Orientalium dignitas”, art. 11—Fontes, n. 
624, and also Petrani, op. cit., p. 47. 

115§.C. Prop. Fide, 18 martii, 1913, cap. III, art. 24—AAS, V (1918), 397; 
8. C. Prop. Fide, 17 aug. 1914, cap. III, art. 19—AAS, VI (1914), 461; S.C. 
pro Kec. Orientali, 2 martii, 1929—AAS, XXI (1929), 152, seq. 


116 Duskie, op. cit., p. 178-180. 
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doubt that the Sacred Congregations granting the quinquen- 
nial faculties have the right to delegate the Latin Ordinaries 
to dispense their subjects in matters that come under the com- 
petence of the respective Congregations. The Latin Ordi- 
naries, in turn, have the right to make use of these delegated 
faculties in favor of their subjects, but may not exceed the 
limits of the delegation. And if it so happens that they have 
among their subjects some who belong to the Oriental rite, ex- 
pediency, or in other words, the principal purpose for which 
the quinquennial faculties were granted them, would seem to 
dictate the necessity of using these faculties in favor of their 
Oriental subjects. It must be remembered that the Holy See 
commissioned the Latin Ordinaries to exercise full jurisdic- 
tion over the Oriental faithful. They were to administer to 
these faithful within the limits of their faculties, be they ordi- 
nary or delegated. If the exercise of these faculties was to 
be curtailed or limited, the Sacred Congregation for the Orien- 
tal Church should have made this clear. Would we be out of 
order if in this case we applied the well known juridical prin- 
ciple: “In favorabilibus lex late est interpretanda ”’? 

It is true that canon 257 states in no uncertain terms that 
all matters pertaining to Orientals is reserved to the jurisdic- 
tion of the Sacred Congregation for the Oriental Church, but 
in our opinion this is to be taken “ per se”’, i.e., directly only 
the Sacred Congregation for the Oriental Church is competent 
in matters affecting Catholics of the Oriental rite. This, how- 
ever, does not exclude the possibility of other Congregations’ 
having an “accidental” competence. We have heard that 
the Sacred Congregation for the Oriental Church declared it- 
self in favor of the Latin Ordinaries’ making use of their quin- 
quennial faculties in favor of Orientals without further re- 
course to the Holy See, but we could not locate any written 
document to this effect. 

Aside from these delegated faculties exercised by the Latin 
Ordinaries by virtue of the quinquennial faculties, we believe 
that the Latin bishops may also use the faculties which the 
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Oriental discipline grants bishops in regard to dispensing from 
prohibitive impediments, with the exception of mixed religion 
and the simple vow of chastity. 

Without going into a detailed discussion of the nature of the 
prohibitive impediments, these powers include the faculty to 
dispense from the impediments common to all Oriental rites 
arising from the sacred and penitential time; from the prohibi- 
tion of the bishop, of parents or of the State; and from valid 
engagements; from those arising from the so-called Catechis- 
mus, from mixed rites and from lack of age among the Maron- 
ites; and from that affecting the unworthy and the censured 
among the Ethiopians and the Copts. 

The discipline of the various Oriental rites grants the 
bishop, as such, power to dispense his subjects from these im- 
pediments. These faculties are granted to him in virtue of 
his office. Consequently any duly consecrated bishop legiti- 
mately in charge of faithful bound by these impediments has 
the right to administer to these faithful according to the laws 
and regulations of their discipline without any further delega- 
tion or mandate from the Holy See. This seems to be clearly 
implied in canon 366, § 3.177 

In concluding this discussion we can state the following 
propositions: 


1. In view of the fact that the Latin Ordinaries have been 
given full episcopal jurisdiction over Catholics of the Oriental 
rites (with the exception of the so-called Greek-Ruthenians), 


117 At first glance this may seem to be contrary to the traditional policy 
of the Holy See in avoiding any species of “commixtio ritus”. However, 
peculiar circumstances at times have forced the Holy See to go to the limit 
in providing for the spiritual welfare of the faithful. Thus for instance 
Andreas Dionysius, a Maronite, was consecrated Archbishop of Aleppo by 
the Maronite Patriarch. Since a great number of the faithful of the Arch- 
diocese were of a different rite (Syrian, Armenian or Melkite), a petition 
was sent to the Holy See with a request for instructions as to the method of 
spiritual administration. Pope Alexander VII, in a letter dated January 28 
1659 (“Inter gravissimas”) confirmed the consecration of the new joe 
bishop and allowed him to follow the rite of his faithful which was different. 
from the Maronite rite. See Petrani, op. cit., p. 40-41. 
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they have power to dispense their Oriental subjects from 
matrimonial impediments by virtue of ordinary and dele- 
gated powers. 


2. By virtue of ordinary powers, granted them by the Ori- 
ental discipline, they may dispense their Oriental subjects 
from all prohibitive impediments with the exception of the 
impediments of mixed religion and the simple vow of chastity. 


3. By virtue of delegated powers received in the quinquen- 
nial faculties they may dispense their Oriental subjects from 
all prohibiting and diriment impediments enumerated in the 
quinquennial faculties. 


4. As for impediments not mentioned in nn. 2 and 3, the 
Latin Ordinaries should apply for special faculties to the 
Sacred Congregation for the Oriental Church. 


STEPHEN C. GULOVICH 
MunNHALL, Pa. 


MARRIAGE, DIVORCE, AND 
ANNULMENTS * 


PREAMBLE 


EFORE examining into the law of the Church on Mar- 
B riage, one should recall that the Canon Law, while 
modern, and codified only twenty-five years ago, has 
its roots back 1900 years in history; and that, while many of 
its juridical concepts and much of its terminology have been 
taken from the Roman Law, the ultimate basis of the Canon 
Law is the Teaching of Christ. It must be remembered also 
that the Canon Law is a universal law, binding Catholics of 
the Latin Rite as well as baptized non-Catholics in every 
nation of the world, so that it must not be judged by the juris- 
prudence or the political philosophy of any one nation. 

It is necessary also at the outset to recall some general no- 
tions on the various kinds of law and their relation to mar- 
riage, and to posit some general principles relative to the au- 
thority of the Church and the State. With regard to the lat- 
ter it is hoped that these principles will not appear to be pre- 
sumptuous or sound offensive to the non-Catholic but it seems 
necessary to state them in order that the Church Law be 
understood. 

In the lecture which so auspiciously inaugurated this series, 
the lecturer, speaking of law in general, divided it into two 
kinds—Divine and Human—each of which he subdivided: the 
Divine, into the Divine Positive and the Divine Natural; and 


* Lecture delivered by Rev. James P. Kelly, J.C.D., a Judge of the Eccle- 
siastical Tribunal of the Archdiocese of New York and retiring president of 
The Canon Law Society of America. Lecture delivered January 31, 1944, in 
the Auditorium of the Bar Association in New York City as one of the series 
of seven sponsored by the Guild of Catholic Lawyers and The Canon Law 
Society of America in commemoration of the twenty-fifth anniversary of the 
promulgation of The Code of Canon Law. Lecture also delivered at Camden, 
N. J., on November 24, 1943, as one of a series of five sponsored by the Most 
Reverend Bishop of Camden. 
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the Human, into ecclesiastical and civil. The Divine Positive 
law is that made known by God Himself in revelation; the 
Divine Natural Law is that placed in the very nature of things 
when created or instituted by God. With regard to human 
law, the Church adheres to the doctrine that all authority is 
from God, and that in God’s plan for the orderly government 
of the world, He has delegated His authority to two perfect 
sovereign societies. Each of these sovereign societies is inde- 
pendently and exclusively competent to regulate the affairs of 
men within its own sphere. These two sovereign powers are 
the Church and the State. The Church was established by 
God for the spiritual welfare of man in this world and to lead 
him to an eternity of happiness in heaven. The State was 
constituted as the supreme authority for the temporal welfare 
of man in this world. 

Now the Roman Catholic Church does not consider itself as 
just another Christian sect, nor one of many Churches; but 
rather considers itself as the one and only Church established 
by Christ, the God-man. It considers itself as the divinely 
established universal authority in the spiritual realm, having 
exclusive competence to legislate, administer, and pass judg- 
ment upon anything and everything which directly concern 
the eternal welfare of man. Particularly within its exclusive 
jurisdiction are the seven Sacraments instituted by Christ to 
transmit Divine Grace to His followers. Moreover, the Ro- 
man Catholic Church considers itself as the Divinely ap- 
pointed and exclusive guardian and interpreter of the Divine 
Positive and Natural Laws. 

The legitimate civil authority, which we shall call the State, 
is considered by the Church to have been granted authority 
from God to legislate, administer and pass judgment within 
its own sphere, but that sphere is confined to the temporal 
welfare of man in this world to the exclusion of his spiritual 
welfare, and the means established by God to lead man to 
eternal life. 

In the eyes of the Catholic Church there is no more sacred 
institution than that of marriage—which is regarded as the 
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foundation stone of human society. The Church holds that 
marriage was not instituted by man, but was instituted by 
God with the creation of the first man and woman. The 
Church holds that God made certain positive regulations 
about marriage, and that other requirements and restrictions 
are imposed upon this institution by the very nature of hu- 
man society, so that all marriages must be said to be governed 
by the precepts of the Divine Positive and Natural Laws 
regardless of the religious beliefs of the contractants. 

Marriage is defined as a contract between a man and a 
woman, who are juridically capable of contracting marriage, 
by which each gives and accepts the perpetual and exclusive 
right to acts fitted for the generation of offspring. This defi- 
nition is derived from the very nature of things, and, there- 
fore, is a definition of marriage according to the Natural Law. 
This definition therefore applies to all marriages, regardless of 
the subjective religious beliefs, or lack of belief, in the con- 
tractants. It follows from this definition that any one who is 
not juridically capable of contracting marriage cannot enter a 
valid contract; that any one who does not give or accept the 
right to acts fitted for the generation of offspring does not 
enter a valid contract; or that any one who does not give or 
accept this right perpetually or exclusively does not enter a 
valid contract regardless of the religion professed by the con- 
tractants. Indissolubility and unity, therefore, are essential 
qualities of every true marriage by the law of Nature, and by 
the very definition and nature of marriage there can be no 
valid contract without them. 

A valid contract of marriage results in a bond, or relation- 
ship, between the two contractants, and therefore the contract 
1s sur generis, and different from every other contract. Be- 
cause of this, the contract cannot be broken by the mutual 
agreement of both parties, for, although they make the con- 
tract, they cannot unmake the bond resulting from it. 

From the viewpoint of the Canon Law there are, princi- 
pally, two kinds of marriages—the sacramental marriage and 
the non-sacramental marriage. A sacramental marriage is one 
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contracted between two baptized persons. It is the teaching 
of the Church that Our Divine Lord made the contract of 
marriage a Sacrament when both parties to the contract were 
baptized. A Sacrament is one of the seven means instituted 
by Christ to give grace. It is only when both parties to the 
marriage are baptized that the contract is a Sacrament, but 
this is true even when the contractants are baptized in a non- 
Catholic sect, as long as they are validly baptized. Since the 
contract is the Sacrament, the parties to the contract are 
themselves the ministers of the Sacrament. Since the mar- 
riage of two baptized persons is a Sacrament, the Church 
claims exclusive competence in legislating, administering and 
passing judgment upon this sacramental contract. Every mar- 
riage contracted between two baptized persons, therefore, is 
subject solely to the law of the Church, and the State is 
totally incompetent to do other than legislate and pass judg- 
ment upon the temporal effects of this contract. These tem- 
poral effects are called the civil effects and are those effects 
which are separable from the substance of the contract itself, 
although flowing from it, such as property rights, rights of 
succession and heredity, dower rights, and, in general, all 
financial matters. 

The contract of marriage between two unbaptized persons 
is a valid marriage but not a Sacrament. However, as we 
have noted above, such a marriage is subject to the Divine 
Positive and Natural Laws. In so far as the Church is the 
divinely appointed guardian and interpreter of the Divine 
Positive and Natural Laws, it assumes jurisdiction over these 
marriages relative to the precepts of the Divine Positive and 
Natural Laws. However, the Church does not subject the 
marriages of unbaptized persons to its own human ecclesias- 
tical laws because the contract is not a Sacrament, and the 
contractants are not directly subject to the laws of the Church. 
The Church admits, therefore, the competence of the State to 
legislate and pass judgment on the contract of marriage be- 
tween two unbaptized persons, provided that the State acts 
within the limits of the Divine Positive and Natural Laws, 
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as defined and interpreted by the Church, and, accordingly, 
neither legislates nor passes any judgment on this contract 
which would be contrary to the dictates of the Divine Positive 
or Natural Laws. 

The marriage of a baptized person with an unbaptized per- 
son is not regarded as a Sacrament, but may be a valid mar- 
riage. However, because one of the contractants is a subject 
of the law of the Church by reason of his baptism, the Church 
assumes exclusive jurisdiction over this contract. It is most 
important to keep these principles in mind if we are to under- 
stand the legislation of the Church. Having stated these gen- 
eral principles, we will now examine into the particular legis- 
lation of the Church with regard to matrimony. 

The law of the Church on this matter is contained in the 
Seventh Title of the Third Book of the Code of Canon Law. 
This title is divided into twelve chapters, and treats succes- 
sively of: 

Those things which must be done before a marriage takes 
place (canons 1019-1034) ; 


The impediments to marriage and dispensations from them 
(canons 1035-1080) ; 


The matrimonial consent (canons 1081-1093) ; 
The form of solemnization of marriage (canons 1094-1103) ; 
Marriage of conscience (canons 1104-1107) ; 


The time and place of the celebration of marriage (canons 
1108-1109) ; 


The juridical effects of marriage (canons 1110-1117); 


The regulations regarding the separation of consorts (can- 
ons 1118-1132) ; 


The methods whereby invalid marriages can be rectified 
(canons 1133-1141) ; 


Second nuptials (canons 1142-1143). 


Some of these chapters it will be necessary to pass over with- 
out mention. 
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PrEe-NUPTIAL INVESTIGATION 


In the first section of its legislation on marriage, the law of 
the Church deals with those things which must be done before 
& marriage is contracted. The law places the burden of con- 
ducting a pre-nuptial investigation on the pastor, who has the 
right to assist at the marriage. The law prescribes that he 
must do six things: 


1. He must determine that no impediment is present which 
would prevent the parties from contracting a lawful and valid 
union." 

2. He must determine that the parties are consenting freely 
to the contract.” 

3. He must demand baptismal certificates from the parties, 
in order to verify their spiritual status.’ 

4. He must determine that the parties are sufficiently in- 
structed in Christian doctrine.* 

5. He must instruct the parties as to the sacred character 
of the marriage contract, and urge them to be sorry for their 
sins in order that they may receive the grace of the Sacra- 
ment. Catholic parties he must urge to confess their sins and 
receive Holy Communion, in order better to attain this end.® 

6. He must publish the banns of marriage (except for a 
mixed marriage) on three Sundays, or Feasts of Precept, by 
reading the names of the contractants at the principal Mass, 
or by posting their names on the door of the Church for 
eight days, of which at least two are days when the faithful 
are obliged to assist at Mass.° 


1 Canons 1019, §1; 1020; §$1, 2. Cf. Instruction of the Sacred Congrega- 
tion of the Sacraments of June 29, 1941, passtem—Tue Jurist, II (1942) Jan- 


uary Supplement. 
2 Canon 1020, § 2. 
3 Canon 1021, §1. 
4 Canon 1020, § 2. 
5 Canon 1033. 
6 Canons 1024, 1025. 
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The law further urges pastors not to assist at the marriage 
of those under twenty-one if their parents do not know of 
the marriage, or are reasonably unwilling that the marriage 
should take place. If the parties insist on the marriage tak- 
ing place without the knowledge or consent of their parents, 
the pastor must consult the Bishop and follow his instructions. 
These are the principal laws with regard to the pre-nuptial 
investigation demanded by the Church, but the omission of 
any of these regulations does not affect the validity of the 
contract.” 


IMPEDIMENTS 


The Church Law next states various impediments to the 
valid and/or lawful contracting of a marriage. An impedi- 
ment is a juridical obstacle prohibiting or nullifying a mar- 
riage contracted while it exists. Some of these impediments 
arise from the Divine Positive Law; others from the Natural 
Law (Divine Law impressed in the nature of things); and 
others solely from the legislation of the Church. The impedi- 
ments arising from the Divine Positive Law or the Natural 
Law are often stated and definitized in the law of the Church. 
Only the supreme legislator, viz., the Pope, can create an 
impediment of human positive law to the marriage of bap- 
tized persons, and only this same supreme authority can in- 
terpret or declare when the Divine Positive Law or the Natu- 
ral Law impedes or nullifies a marriage.® 


7 Canon 1034; cf. Alford, Ius Matrimoniale Comparatum (Romae: Anonima 
Libraria Cattolica Italiana, 1938), n. 301. 


8 Canon 1038; cf. Chelodi, Jus Matrimoniale (ed. quarta, Tridenti: Libreria 
Moderna HEditrice A. Ardesi, 1937), n. 11; Pius XI, Encyclical Letter, “Casti 
connubi,” December 31, 1930—AAS, XXII (1930), 576-582; Leo XIII, Ency- 
clical Letter, “ Zmmortale Det,” November 1, 1885, n.15—Fontes, n. 592: The 
Pope and the People, Select Letters and Addresses on Social Questions (Lon- 
don: Catholic Truth Society, 1937), p. 50. Cf. Pius IX, “Syllabus Errorum,” 
prop. 69—Enchiridion Symbolorum Definitionum et Declarationum de Rebus 
Fider et Morum (edd. H. Denzinger, C. Bannwart, J. Umberg, 21.-23. ed. 
Friburgi Brisgoviae: Herder & Co., 1937), n. 1769; ef. Leo Pa EAE. Bakcolical 


Letter, “ Arcanum,” February 10, 1880, n. 11—Fontes, n. 580 ; The Pope and 
the People, pp. 31, 32. 
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There are two kinds of impediments to marriage: impeding 
impediments and diriment impediments. Impeding impedi- 
ments prohibit the contracting of a marriage when such are 
present, but do not render the marriage null if contracted de- 
spite the impediment. There are only three impeding, or 
prohibitive, impediments stated in THE Copr or Canon Law. 
The first is a simple vow (a vow is a promise made to God) of 
not marrying, of remaining a virgin, of observing perfect 
chastity, of receiving Holy Orders, or of entering religious life.® 

The second exists only in places where the civil law makes 
legal relationship arising from adoption a prohibitive impedi- 
ment. In this case the Canon Law makes it such an impedi- 
ment also. I know of no State in the Union where such a 
regulation exists. Therefore, in this country the impeding 
impediment of adoption is non-existent in Canon Law also.” 

The third impeding impediment under Canon Law is called 
mixed religion. This impediment exists where one of the par- 
ties is a baptized Catholic and the other a baptized non-Cath- 
olic. With regard to this impediment, it must be noted that 
it is the teaching of the Church that if there is a danger that 
the Catholic party, or the children of such a union, will lose 
their faith, or fall away from the practice of their religion, 
the Divine Law prohibits such a marriage, and, in this case, 
no dispensation from the ecclesiastical law can be obtained. 
In order to safeguard the Divine Law in such a case, the 
Church will not dispense from the ecclesiastical prohibition 
against such a marriage unless the non-Catholic party prom- 
ises to do nothing to prevent the Catholic party from living 
up to his religion, and both parties—Catholic and non-Catho- 
lic—promise that all of the children who may be born of the 
union will be baptized and educated in the Catholic religion. 
The Church Law further requires that the dispensing author- 
ity be morally certain that these promises will be kept before 
he can grant a valid dispensation. It must be noted also that 
the Church Law requires that no other religious ceremony 


9Canon 1058, § 1. 
10Canon 1059. Cf. infra footnote 24. 
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than the Catholic ceremony be held in such a marriage. A 
civil ceremony is permitted in countries where the civil law 
demands a civil ceremony, but a religious ceremony other than 
the Catholic ceremony can never be permitted. The reason be- 
hind this legislation is the claim of the Church that it alone is 
the one true Church of Christ, and whether or not this claim is 
admitted it must be conceded that the Church is logical in de- 
manding that there be no other religious ceremony and that 
all the children be brought up as Catholics.” 

There are thirteen nullifying impediments to marriage stat- 
ed in Tue Copr or Canon Law. These nullifying or diriment 
impediments not only gravely prohibit the contracting of a 
- marriage but render a marriage null which is contracted while 
the impediment exists. These impediments are as follows: 

1) The impediment of age. A marriage contracted by a 
man who has not completed his sixteenth year of age, or by a 
woman who has not yet completed her fourteenth year of age, 
is null. It must be remembered that the Church is legisla- 
ting for the whole world and must keep in mind local customs 
and varying conditions and temperaments. The ages of six- 
teen for the man and fourteen for the woman are of purely 
ecclesiastical origin, and therefore, the Church may dispense 
from this law when a grave cause is present urging her to do 
so. However, she cannot dispense below the age required by 
the Natural Law. The Natural Law demands sufficient 
knowledge of the nature of the contract before one can enter 
it validly. Therefore, the Church cannot dispense from the 
impediment of age if the contractants have not attained the 


11Canons 1060-1064; S. C. Off. decree 14 ian. 1932—AAS, XXIV (1932), 
25; Ramon v. Ramon, 34 N. Y. Suppl. (2nd), 100, 112, 113; cf. Boyle, The 
Juridic Effects of Moral Certitude on Prenuptial Guarantees, n. 150, Canon 
Law Studies, The Catholic University of America, Washington D. C., 1943; 
pp. 94-96, 116-140; Schenk, The Matrimonial Impediments of Mixed Religion 
and Disparity of Cult, n. 51, Canon Law Studies, The Catholic University of 
America, Washington, D. C., pp. 186-207, 236, 287; White, Canonical Ante- 
nuptial Promises and the Civil Law, n. 91, Canon Law Studies, The Catholic 
University of America, Washington, D. C., 1934, p. 73; “ Enforceability of 


Antenuptial Contracts in Mixed Marriages ”—The Yale Law Journal 
1941), 1286, Sor aia 
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age at which they would have sufficient knowledge of the na- 
ture of the contract to give valid consent to it. This know- 
ledge is presumed to be present when a child reaches the age 
of puberty.” 

2) The wmpediment of impotency. This impediment is de- 
fined as the physical inability to perform the sexual act. In 
order to render a marriage null, this physical inability must 
be antecedent to the contract and perpetual in character. This 
condition must be distinguished from sterility, which is mere- 
ly physical inability to procreate or conceive a child. Sterility 
has no effect on the validity or lawfulness of a marriage. It 
is not an impediment of any kind. The impediment of im- 
potency arises not from the ecclesiastical law, but from the 
very nature of things, or the Natural Law. Therefore, the 
Church cannot dispense from this impediment, because if a 
person is physically incapable of doing what he contracts to 
do, the Church cannot permit him to enter such a contract. 
However, the Church Law provides for doubtful cases by stat- 
ing that when the impediment of impotency is doubtful, the 
marriage is not prohibited.** 

3) The third diriment impediment in THE Copr or CANON 
Law is called the impediment of ligamen (i. e., previous valid 
marriage—the crime of attempting marriage invalidated by 
this impediment is called bigamy in civil law). This impedi- 
ment exists when one of the parties is already validly married 
to another and this first spouse is still living. 

We have defined marriage as the giving and the accepting 
of the perpetual and exclusive right to acts fitted for the gen- 
eration of offspring. If one has already given this perpetual 
and exclusive right to another, it stands to reason that he can- 
not give it to a third party while the other is still living. This 
impediment, therefore, is of the Natural Law. It is also sup- 
ported by a positive prohibition on the part of Christ, the 


12 Canon 1067; Alford, op. cit., n. 87. 

13 Canon 1068; Alford, op. cit., n. 100; sectio 9, passim; Cappello, Tractatus 
Canonico-Moralis de Sacramentis, Vol. III, De Matrimonio, (ed. quarta 
emendata et aucta, Romae: Marietti, 1939), n. 342 (hereafter cited as De 
Matrimonio). 
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Divine Lawgiver, and therefore is also of the Divine Positive 
Law. The Church can in no way dispense when this impedi- 
ment exists, if the first marriage is a sacramental consum- 
mated union. If it is not such a union, it may be dissolved, 
as we shall see later.’* 

4) The impediment of disparity of worship is the fourth 
diriment impediment listed in the Code. This impediment 
exists when one of the contractants is a baptized Catholic and 
the other an unbaptized person. This impediment is purely 
of ecclesiastical origin, and can be dispensed by the Church, 
but the Church will dispense only when the conditions men- 
tioned for mixed marriages are fulfilled, viz., when both par- 
ties make the promises mentioned above and there is moral 
certainty that no danger of perversion to the Catholic party 
or the children exists.” 

5) The impediment of Holy Orders. A marriage attempt- 
ed by a cleric who has been ordained to the order of subdi- 
aconate, diaconate, or priesthood, is null. This impedi- 
ment is of ecclesiastical origin and can be dispensed where a 
sufficiently grave cause exists for doing so, but the Church 
will not dispense in the case of a priest, even in danger of 
death.*® 

6) The impediment of the solemn vow of chastity. A 
solemn vow is one taken by a religious, man or woman, in cer- 
tain religious communities. Not every religious community 
has solemn vows. Among the men, only the so-called Orders, 
viz., the Franciscans, Dominicans, Carmelites, Benedictines, 
Augustinians, and Capuchins take solemn vows, and very few 
communities of women. This impediment is of ecclesiastical 
origin and can be dispensed.!7 

7) The impediment of abduction. According to the Church 
Law, a marriage attempted between an abductor and the wo- 


14 Canon 1069; Alford, op. cit., sectio 10, passim; Cappello, De Matrimonio 
n. 409. ; 


15 Canon 1070, 1071; cf. footnote 11, supra. 
16 Canon 1072. 
17 Canon 1073. 
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man whom he abducts, is null as long as she remains in his 
power, even though she may freely consent. The element of 
violent detention of the woman for the purpose of marriage is 
necessary to create this impediment. This impediment also 
arises only from ecclesiastical law and can be dispensed as long 
as the freedom of consent demanded by the Natural Law is 
present on the part of the woman.'® 

8) The impediment of crime. There are three sets of cir- 
cumstances which the Church regards as so detestable and so 
detrimental to the good of society that she renders null a 
marriage contracted when they exist. The impediment in 
these circumstances is called the impediment of crime. The 
crimes involved are adultery and conjugicide, and therefore, 
all three sets of circumstances presuppose that the culprit was 
previously validly married and having committed one or both 
of these crimes now wishes to marry his partner in the crime. 
The three sets of circumstances are as follows: 


a) When at least one party to the contemplated marriage 
is already validly married and, having committed adultery, 
exchanges a promise with this third party to marry the latter 
after the death of his legitimate spouse. This impediment 
most frequently occurs when two validly married parties re- 
ceive a civil divorce and one, or both, go through a civil cere- 
mony with a third party and live in adulterous unions with 
these parties. 

b) When at least one party to the contemplated marriage 
in the same circumstances as those just noted commits adul- 
tery and also commits conjugicide, even without the know- 
ledge of the one with whom he committed adultery. 

c) When at least one party to the contemplated marriage 
in the same circumstances, even without committing adultery, 
inflicts death on his spouse by a mutual pact with the person 
whom he wishes to marry. 


This impediment of crime is created by ecclesiastical law and 


18 Canon 1074. 


258 THE JURIST 


can be dispensed when there is grave reason for doing so, but 
the reason must be in proportion to the crime.”® 

9) The impediment of consanguinity, or blood relation- 
ship. The Church Law renders a marriage invalid which is 
attempted between blood relatives of every degree in the di- 
rect line (i. e., between a father and a daughter, a grandfather 
and a granddaughter, a mother and a son, a grandmother and 
a grandson, ete.). The Church Law renders a marriage in- 
valid which is attempted between blood relatives in the col- 
lateral line to the third degree (i. e., between a brother and a 
sister, an uncle and a niece, first cousins and second cousins). 

It is not determined, with certainty, to what degree beyond 
the first of the direct line the Natural Law prohibits 
the marriage of blood relatives, but the Church never dis- 
penses from its law nullifying the marriage of blood relatives 
in any degree of the direct line, or in the first degree of the col- 
lateral line.?° 

10) The impediment of affinity (relationship by marriage). 
This impediment exists only between a husband and the blood 
relatives of his wife, and between the wife and the blood rela- 
tives of her husband. This impediment renders null a mar- 
riage attempted between such relatives in any degree of the 
direct line (e.g., between a husband and the mother or daugh- 
ter, grandmother or granddaughter of his wife, after his wife’s 
death. This impediment nullifies a marriage between such 
relatives also to the second degree of the collateral line (i. e., 
between a husband or wife and the brother and sister of the 
other spouse, or the children of the brother and sister of the 
other spouse, or the uncle, aunt, and first cousin of the other 


19 Canon 1075; cf. Donohue, The Impediment of Crime, n. 69, Canon Law 
Studies, The Catholic University of America, Washington, D. C., 1931, passim. 


20 Canon 1076; Wernz, Jus Decretalium, 6 vols., Vol. IV, Ius Matrimoniale 
Ecclesiae Catholicae (Romae: 1904), n. 410 (hereafter cited Jus Matrimon- 
tale); Wernz-Vidal, Ius Canonicum, 7 vols. in 8, Vol. V, Ius Matrimoniale 
(Romae: apud Aedes Universitatis Gregorianae, 1925), n. 347 (hereafter cited 
Ius Matrimomale); Cappello, De Matrimonio, n. 518; Wahl, The Matn- 
monial Impediments of Consanguinity and Affinity, n. 90, Canon Law Stud- 
ies, The Catholic University of America, 1934, passim. 
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spouse) after the death of one of the married parties. The 
purpose of this impediment is to safeguard the sanctity of 
the home and the good morals of those living within the in- 
timacy of the family circle. It can be dispensed since it is only 
ecclesiastical in origin, but the Church will not dispense 
from this impediment in any degree of the direct line.”* 

11) The eleventh diriment impediment to marriage is call- 
ed the impediment of public decency. This is similar to affinity 
except that it arises not from a marriage but from a public 
concubinage. It arises only between a man and the blood rel- 
atives of a woman with whom he lived in an invalid union or 
public concubinage, and between the woman and the blood 
relatives of the man. It renders a marriage null which is 
later attempted between this man and the daughter, mother, 
granddaughter, or grandmother of the woman, and vice versa. 

In other words, the impediment exists only between one 
party to the invalid union or concubinage and the blood rela- 
tives in the direct line to the second degree of the other party. 
This impediment also is of ecclesiastical origin and has its 
source in the Church’s desire to safeguard the good morals 
of society. Since this is so, the Church can dispense for a 
grave reason.” 

12) Spiritual relationship. Spiritual relationship is that 
which arises from baptism between the one baptized and his 
godparents, and the one who confers the baptism. Baptism 
is the spiritual rebirth of the individual as a child of God, and 
his godparents and he who confers this rebirth upon him 
should be regarded as his spiritual parents. The Church would 
have the godparents and the baptizer assume this as a real 
relationship, and considers marriage between the one baptized 
and the one conferring baptism, or the one baptized and his 
godparents, as unfitting. Therefore, the Church prohibits 


21 Canons 97 and 1077; Alford, op. cit., n. 151 and sectio 12 passim; Wernz, 
Ius Matrimoniale, n. 430; Wernz-Vidal, Ius Matrimonaale, n.. 360-367. 


22 Canon 1078. 
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and renders null the marriage of such parties. This also is 
purely an ecclesiastical impediment and can be dispensed. 

13) Legal relationship. When the civil law of a particular 
locality renders the adopting father or mother incapable of 
validly marrying an adopted child, the Canon Law canonizes 
this legislation and makes such legal relationship a canonical 
diriment impediment for that particular place. I know of no 
State in the Union which has such legislation, and therefore 
I know of no place in this country where legal relationship is 
a canonical diriment impediment. However, if there were 
such a civil law, the Church could dispense from this canoni- 
cal impediment even if the civil law would not, because the 
diriment character of the impediment is derived from the 
Canon Law and not from the civil law with regard to the 
marriage of baptized persons.** 


DISPENSATIONS 


A dispensation is defined in Canon Law as a relaxation of 
the law in a special case.2> The law remains but is relaxed 
in a particular instance. Only the legislator himself, or one 
to whom he explicitly gives the power to do so, may grant a 
dispensation. Accordingly, only the Holy Father, the su- 
preme legislator of the Church, or one to whom he explicitly 
gives the power to do so, may dispense from the laws con- 
tained in the Code.*® But even the power to dispense enjoyed 
by the Holy Father is limited to the laws which he, himself, 
or his predecessors have made (i. e., the purely human ecclesi- 
astical legislation) to the exclusion of the Divine Positive and 
Natural Laws, unless God, the Supreme Lawgiver, has explic- 


23 Canon 1079; cf. Waldron, The Minister of Baptism, n. 170, Canon Law 
Studies, The Catholic University of America, Washington, D. C., 1942, pp. 
164-169. 

24Canon 1080. Legal relationship is a diriment impediment in the Terri- 
tory of Puerto Rico—cf. Alford, op. cit., n. 163. Under the Code, the con- 
stituent elements of adoption are to be determined by the secular law; but 
the interpretation of these elements in regard to a particular marriage of bap- 
tized persons would be reserved to the ecclesiastical tribunal. 

25 Canon 80. 


26 Canon 81. 
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itly given him, as His Vicar on earth, the power to dispense 
from these laws.?’ 

In danger of death, the law itself concedes to bishops, under 
certain circumstances, the power of dispensing from all the 
impediments to marriage of ecclesiastical origin except those 
arising from the order of priesthood and affinity in the direct 
line. In the same circumstances, and under the same con- 
ditions, when the bishop cannot be approached, the law con- 
cedes the same power to pastors and other priests who are able 
to assist at marriages, and to confessors for the internal sac- 
ramental forum only. In other urgent cases outside the dan- 
ger of death (i. e., if an impediment is discovered only when 
everything has been prepared for the marriage, and this can- 
not be postponed without danger of grave evil) the law again 
grants to the bishop and, when he cannot be approached, also 
to pastors and other qualified priests and confessors the same 
power of dispensing under the same conditions.”® 

In this country, because of the frequent need of dispensing, 
and because of the distance from the Holy See, the Roman 
Pontiff is accustomed to grant to the bishops the power of dis- 
pensing from most of the impediments to marriage of ecclesi- 
astical origin under specified conditions. This power is usually 
granted for five years at a time. It must be noted, however, 
that no one can dispense from any impediment created by the 
law unless there is a grave cause present for so doing. The 
mere desire of the parties to marry is not sufficient cause. If 
a grave cause is lacking and the dispensation is granted, the 
dispensation is null and the subsequent marriage would be 
null if the impediment is a diriment impediment and the au- 
thority granting the dispensation is subordinate to the legisla- 
tor.”° 


27 Cf. Ploechl, “The Fundamental Principles of the Philosophy of Canon 
Law ”—Tue Jurist, IV (1944), 87; Michiels, Normae Generales Iuris Codicts 
(2 vols., Lublin: Universitas Catholica, 1929), II, 498 sqq. 

28 Canons 1043-1045; cf. Kelly, The Jurisdiction of the Simple Confessor, 
n. 43, Canon Law Studies, The Catholic University of America, 1927, pp. 83-95. 

29Canon 84; Wernz-Vidal, Jus Matrimoniale, p. 192; Gasparri, T'ractatus 
Canonicus de Matrimonio (ed. nova, 2 vols., Romae: Typis Polyglottis Vati- 
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MATRIMONIAL CONSENT 


The next section of the Code deals with matrimonial con- 
sent. Since marriage is primarily a contract, consent is an 
essential element of marriage. Therefore, the very first canon 
in this section declares that the consent of the parties, leg- 
itmately manifested by persons who are juridically capable of 
consent, makes marriage, and that this consent cannot be 
supplied by any other human power. Therefore, if consent 
is totally lacking there can be no marriage, or if the consent is 
defective the marriage may be null. However, not every de- 
fect in consent nullifies marriage, but only those defects which 
are admitted by the law.*° 

Consent is an act of the will and according to scholastic 
philosophy, nothing can be willed unless it is first understood. 
If the intellect is incapable of understanding that marriage 
is a permanent union between a man and a woman for the 
procreation of children, the will cannot consent to a valid con- 
tract. Hence, persons who are suffering from a mental dis- 
ease at the time of the marriage are incapable of contracting 
validly if the disease, at that time, has reached that degree of 
intensity which would deprive the intellect of its ability to 
grasp this simple idea.** If the intellect can, but does not, 
grasp this elementary notion that marriage is a permanent 
union of a man and a woman for the procreation of children, 
the will cannot consent to a valid contract. Hence, ignorance 
of this elementary notion nullifies marriage. However, such 
ignorance is not presumed to exist in any one who has reached 
the age of puberty, and it is extremely difficult to prove 
against the presumption of the law, that a person was so ignor- 


canis, 1932) 181, 265 (hereafter cited as De Matrimonio) ; O’Mara, Canonical 
Causes for Matrimonial Dispensations, n. 96, Canon Law Studies, The Catho- 
lic University of America, Washington, D. C.; 1935, pp. 40, 41; Augustine, 
Rights and Duties of Ordinaries according to the Code and Apostolic Facul- 
ties (St. Louis: Herder), p. 274. 

80Canon 1081; Timlin, Conditional Matrimonial Consent, n. 89, Canon 
Law Studies, The Catholic University of America, Washington, D. C., 1984, 
pp. 215-242. 


31 Cf. Cappello, De Matrimonio, nn. 579, 580. 
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ant.*? The intellect may be mistaken and hold out to the will 
something as true which is not true. In Canon Law, this is 
known as an “intellectual error.” The Canon Law does not 
admit every intellectual error as nullifying marriage, but only 
that error which is, or is tantamount to, an error of person. 
For instance, if John intends to marry Anna, and, at the time 
of the ceremony, her twin sister, Mary, is substituted without 
John’s knowledge, the marriage is null because there is an err- 
or of person. An error about a quality of a person, however, 
does not nullify the consent even if it is the cause of the con- 
tract. For instance, John intends to marry Anna whom he 
falsely thinks to be a rich girl, or a healthy girl, or an Irish 
girl, or a white girl. The error about the quality of wealth, 
health, nationality or color, which John has, does not nul- 
lify his marital consent. However, if the error of quality 
is tantamount to an error of person, this does nullify the mar- 
ital consent, as in the case of one whose sole intention is to 
marry the first-born of a family. Mere intellectual error re- 
garding the unity or indissolubility of marriage, or regarding 
its nullity, does not invalidate marital consent, as in the case 
of one who merely believes in divorce in general, or who 
falsely thinks that he is entering an invalid marriage.** 

But if any one, prior to or at the time of the marriage, 
makes a Positive Act oF THE WiLL by which he excludes 
from his marital consent either marriage itself or all right to 
the conjugal act, or the essential quality of permanence or 
unity, he contracts invalidly. These things are the essential 
objects of the marital consent, and if any one of them is pos- 
itively excluded from the consent, the contract entered is not a 
contract of marriage, for the very definition of marriage, which 
we have given above, is destroyed. We have said that marriage 


32 Canon 1082. 


33 Canons 1083-1085; cf. Rimlinger, Error Invalidating Matrimonial Con- 
sent, n. 82, Canon Law Studies, The Catholic University of America, Wash- 
ington, D. C., 1934, pp. 48-59. Wernz-Vidal, Ius Matrimomale, nn. 467, 468; 
Alford, Ius Matrimoniale Comparatum, nn. 187, 188; Cappello, De Matr- 
momo, n. 585. 
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is a contract by which a man and a woman, who are juridically 
capable, give and accept the perpetual and exclusive right to 
acts fitted for the generation of offspring. Now, if a man pos- 
itively excludes from his consent either the right to the con- 
jugal act, or its perpetual or exclusive character, by saying at 
the time of the marriage, e. g., “I contract to live perpetually 
with you under the same roof, in order that you may look 
after my convenience, but I positively refuse you the right to 
sexual intercourse,” or, “ I grant you the right to sexual inter- 
course, but only for one year, or until I grow tired of you,” 
such a man has not given the perpetual and exclusive right to 
the conjugal act to the other party, which is the essence of 
marriage. Therefore such a contract is not a contract of 
marriage.** 

As one can readily see from the foregoing, defective consent 
allegations made post factum are most difficult to prove. It 
is seldom that the nullity of a marriage on this basis is able to 
be proved in the external forum. All the presumptions of the 
law are against it. The first presumption of the law is that 
every marriage which is contracted in proper form is presumed 
to be a valid marriage until the contrary is certainly and 
evidently proved, and the burden of proof rests on the plain- 
tiff.° Hence everyone entering marriage is presumed to in- 
tend to contract a marriage as instituted by God and intended 
by Nature. Furthermore, the Canon Law holds that the 
internal consent of the mind is always presumed to conform to 
the words and signs used in the celebration of marriage.** 
Therefore, most intentions on the part of the contractants to 
act contrary to what God and Nature demand of those in the 
marriage state, are presumed by canonical jurisprudence to 
be only intentions to abuse the marital right in its use after 
marriage, and not intentions to deny the right at the time the 
marriage is contracted. For these reasons it is most difficult 


34 Canon 1086, §2; Timlin, Conditional Matrimonial Consent, pp. 293-311. 
85 Canon 1014 and 1748, § 1. 
36 Canon 1086, § 1. 
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to prove a positive exclusion of an essential element of mar- 
riage from the marital consent in the external forum. 


Force AND FEAR 


Matrimonial consent must also be free if one is to contract 
a valid marriage, but not every interference with freedom 
nullifies the contract. Only that interference nullifies the 
contract which amounts to force; and only that force nullifies 
the contract which is grave, unjustly inflicted by an external 
agent, and from which there is no other escape than marriage. 
If any pressure or persuasion is used to bring about marital 
consent which has not these qualities, it does not render the 
consent null even if it is the only reason why the marriage is 
entered.*” 


CoNDITIONAL CONSENT 


The Canon Law also recognizes the possibility of a mar- 
riage being contracted conditionally. A condition is a stipu- 
lation, on the existence of which the matrimonial consent 
is given contingently. Such a condition once placed, and not 
revoked before the marriage, renders the consent conditional. 
Although the law severely prohibits any conditional marriage, 
it allows a bishop discretion to permit some conditional mar- 
riages under certain circumstances, and it lays down the 
following regulations with regard to the validity of such 
marriages if they are contracted: 


1) With regard to future conditions, the law states: 

a) If the condition concerns something relative to the fu- 
ture which is, at the same time, necessary or impossible, or 
morally evil, but not contrary to the substance of marriage 
(e. g., “I marry you on condition that the sun rises tomor- 
row,” or “on condition that the sun will rise at midnight in 
New York,” or “on condition that you will become a thief”), 


37 Canon 1087; cf. Sangmeister, Force and Fear as Precluding Matrimonial 
Consent, n. 80, Canon Law Studies, The Catholic University of America, 
Washington, D. C., 1934, pp. 140-144. Wernz, Jus Matrimoniale, nn. 266, 
267; Cappello, De Matrimonio, nn. 606-610; Gasparri, De Matrimonio, nn. 
839-842; Alford, op. cit., n. 173. 
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such a condition is regarded as not appended to the marital 
consent and is to be ignored, and the consent regarded as given 
unconditionally. 

b) If the condition concerns something relative to the fu- 
ture but contrary to the substance of marriage (e. g., “ I marry 
you on condition that we will not have sexual intercourse,” or 
“on condition that we will have sexual intercourse only for one 
year”), the very placing of such a condition renders the mar- 
riage null. 

c) If the condition concerns something relative to the fu- 
ture, but the condition in itself is not sinful, nor impossible, 
nor contrary to the substance of marriage (e. g., “on condition 
that your father make me a partner in his business”), it su- 
spends the validity of the marriage until the condition is ful- 
filled. 


It is never lawful to contract a marriage with a future con- 
dition which is, in itself, impossible, immoral, or contrary to 
the substance of marriage, nor can a bishop ever permit a mar- 
riage when the consent is made contingent upon such a con- 
dition. But for an extremely grave reason, a bishop may 
permit the contracting of a marriage with a future condition 
which, in itself, is not impossible, nor immoral nor contrary to 
the substance of marriage. In this case the contractants can- 
not live together, nor use their marital rights until they have 


assured themselves by legitimate means that the condition has 
been fulfilled. 


2) With regard to past or present conditions, the law de- 
crees: 

If the condition concerns something relative to the past 

or present (e. g., “that you are legitimate”, or “ that you are 

now free from a venereal disease”), the marriage is here and 


now valid or invalid according as the condition is fulfilled 
or not. 


The bishop must not permit such a marriage either, with- 
out an extremely grave cause for placing the condition, and 
if it is permitted, the contractants cannot cohabit nor use their 
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marital rights until they have ascertained by legitimate means 
that the condition has been fulfilled.*® 

In examining an allegedly conditional marriage post fac- 
tum, it is necessary to assure one’s self that the contractant 
intended to make the validity of the marriage dependent upon 
the fulfillment of the condition, for otherwise the stipulation 
would not be a condition properly so-called. It is also nec- 
essary to be certain that the condition was actually placed 
prior to or at the time of the marriage. 

You will note that the Canon Law makes no mention of 
fraud as a basis of nullity, so that no matter how great an in- 
justice may be done to the party deceived, the marriage is 
valid if both parties gave unconditional consent to con- 
tract with this particular person. Therefore, it is of no avail 
to contend afterwards that “I would not have married, if I 
had known.” Such an interpretative or habitual intention 
is not regarded as affecting the marital consent. In marriage 
the principle of “ caveat emptor” is applied in its most severe 
form. 


ForM OF SOLEMNIZATION 


The next section of the Code deals with the form of solem- 
nizing marriage, or how matrimonial consent must be ex- 
ternally manifested in order to be considered as juridically 
valid and lawful. This section of the law is purely ecclesi- 
astical legislation and has been changed from time to time to 
suit varying conditions. The present legislation has been 
substantially in effect since 1908. But although the law on 
the form of solemnization is purely ecclesiastical legislation 
yet it binds those who are obligated to observe it under pain 
of nullity of the contract. 

The only persons bound to observe any prescribed form of 
solemnization in manifesting their marital consent are those 
baptized in the Catholic Church, and those converted to Cath- 
olicism after baptism. Such persons are obliged to manifest 
their consent before a duly authorized priest and two wit- 


38 Canon 1092, 1°-3°; Timlin, Conditional Matrimonial Consent, pp. 137-161. 
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nesses under pain of the nullity of the marriage.* Therefore, 
a Catholic can enter a valid contract of marriage only before 
an authorized priest and two witnesses. This form of solem- 
nization obliges only Catholics.*® Any one else (all non- 
Catholics, whether baptized or unbaptized, when they con- 
tract between themselves) may contract a valid and lawful 
marriage in any other way, so long as there is some external 
manifestation of marital consent, e. g., before a civil official, 
a non-Catholic minister, or merely before two witnesses, or 
in a written document. 

It is even possible that what would be called a “common 
law marriage” in civil law (viz., where marital consent is ex- 
ternally manifested but not in a ceremony of any kind) would 
be a valid marriage under Canon Law. Such a case could hap- 
pen where both parties were non-Catholies and under Canon 
Law not bound to manifest consent in the form required for 
Catholics. However, in this case, if the civil law required 
some form of solemnization for validity, unbaptized persons 
(whose marriage is not sacramental, and who are not subject 
to purely ecclesiastical legislation but are subject to the rea- 
sonable regulations of the State), could not validly marry 
without observing the form required by civil law.** But 
baptized non-Catholics could validly marry without observing 
the form required by civil law in these circumstances, for they 
are not subject to the civil law in this matter because of their 
baptism, and are not bound to observe any form of solem- 
nization by Canon Law.” 

We have stated that the only persons obliged to observe 
this form of solemnizing marriages are those baptized in the 
Catholic Church or converted to Catholicism after baptism. 


39 Canon 1094. 


40 Canon 1099; cf. Carberry, The Juridical Form of M arriage, n. 84, Canon 
Law Studies, The Catholic University of America, 1934, pp. 117-125. 


41 Ct. Dillon, Common Law Marriage, n. 153, Canon Law Studies, The 
Catholic University of America, Washington, D. C., 1942, pp. 62-83. 


42 Cf. Dillon, op. cit., pp. 41-51; Cappello, De Matrimonio : 
op. cit., nn. 332-334, 367. , n. 648; Alford, 
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There are two exceptions to this rule. The first is for those 
Catholics who belong to an Oriental Rite, and who contract 
marriage between themselves, or with a baptized non-Cath- 
olic. If their Oriental Rite does not oblige them to marry be- 
fore a priest and two witnesses, they may contract a valid and 
lawful marriage in any way they see fit, because THE CopE or 
Canon Law does not oblige Oriental Catholics.** The second 
exception is for one who is born of at least one non-Catholic 
parent and although baptized in the Catholic Church, yet, 
after baptism, is reared from infancy without any religion, or 
in a non-Catholic religion. Such a person, despite his Catholic 
baptism, likewise may contract a valid and lawful marriage 
other than before a priest and two witnesses, provided he 
manifests matrimonial consent externally in some manner 
and contracts with a baptized non-Catholic.** 


Danger of Death and Absence of Priest 


In danger of death, or if it can be prudently foreseen that 
the bishop, or pastor, or other duly authorized priest will not 
be available for thirty days, a Catholic can validly and law- 
fully contract marriage merely before two witnesses.*® 


Marriage of Conscience 


The Canon Law provides for a completely secret marriage, 
which it calls a marriage of conscience, but this can be permit- 
ted only for the most grave and urgent reasons, and the bishop 
of the diocese, personally, is the only one who can give per- 
mission for such a marriage. The marriage must be cele- 
brated secretly, but before an authorized priest and two wit- 


43 Cf. Dillon, op. cit., pp. 49-51; Duskie, The Canonical Status of Orientals 
in the United States, n. 48, Canon Law Studies, The Catholic University of 
America, Washington, D. C., 1928, pp. 158-162; Gulovich, “ Marriage Laws of 
the Oriental Rites”—Tuu Jurist, IV (1944), 212 sqq. 


44 Canon 1099, § 2; cf. Allen, “ The Test of Catholicity under Canon 1099 ”— 
Tur Jurist, III (1943), 595; IV (1944), 124; Marx, The Declaration of Nul- 
lity of Marriages Contracted Outside the Church, n. 182, Canon Law Studies, 
The Catholic University of America, Washington, D. C., 1943, pp. 56-65. 


45 Canon 1098; ef. Carberry, op. cit., pp. 139-157. 
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nesses. Then all—the bishop, the priest, the witnesses and 
the parties themselves—are bound by a solemn promise and 
grave obligation to keep the secret. This obligation binds 
until both parties to the marriage freely consent to divulge 
the marriage. The marriage is not to be entered in the par- 
ochial register of marriages but in a special register kept in the 
bishop’s secret archives. The law specifies certain circum- 
stances in which the bishop is not bound to observe the secret 
when the public good demands the revelation of the 
marriage.*® 


Marriage by Proxy or Through Interpreter 


The Canon Law also provides for a marriage by proxy or 
through an interpreter. The permission of the bishop of the 
diocese in which the marriage is to take place is required for 
such a marriage, and a just cause must be present before it 
can be allowed. If the marriage is to be by proxy, the man- 
dans must designate his proxy and his intended consort in 
writing; and this document must be signed by the bishop, or 
pastor of the place where he executes the mandate, or by 
another priest delegated by either to do so, or at least by two 
witnesses. The signature of another witness is necessary if 
the mandans cannot write, and this fact must be stated in the 
document. The one designated as proxy must act personally 
—he cannot delegate another. The consent of the mandans 
must persevere through the time of the marriage ceremony. 
If he revokes the mandate before the ceremony, or goes in- 
sane before the ceremony, the marriage is null. All of the pre- 
scriptions of the law noted above are necessary for the validity 
of the marriage.*” 


JURIDICAL Errects oF MARRIAGE 


The first and most important effect of the marriage con- 
tract is the creation of a spiritual bond which, though spiri- 
tual, is none the less real. From any valid contract of mar- 


46 Canons 1104-1107. 


47 Canons 1089, 1090; cf. Alford, op. cit., nn. 381-388; Lorenzen, “ Marriage 
by Proxy and the Conflict of Laws”—Harvard Law Review, XXXII, 473. 
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riage, sacramental or non-sacramental, there arises a bond or 
relationship which is, of its nature, perpetual and exclusive. 
This perpetual and exclusive bond, if it arises from a sacra- 
mental consummated marriage, cannot be broken by any hu- 
man power for any cause whatsoever. Only the death of one 
of the parties can break this bond. If the marriage is not 
sacramental or not consummated, the bond, although in itself 
perpetual, can be broken by divine dispensation, but only un- 
der specified conditions, which we will consider later.*® 

The second effect of a valid contract of marriage comes into 
being only when the marriage is between two baptized persons 
and is, therefore, a Sacrament. The Sacrament of Matri- 
mony confers on the contractants a special sacramental grace 
or divine aid to enable them to live up to the duties of their 
state of life as Christian consorts and parents.*® 

The third juridical effect flowing from the contract is with 
regard to the legitimacy of children. A child is considered 
legitimate in Canon Law if he is conceived or born of any va- 
lid or putative marriage, provided his parents at the time of 
his conception were not juridically incapable of performing 
the conjugal act by reason of solemn religious profession or 
sacred orders. A putative marriage in Canon Law is one 
which is, de facto, null but of whose nullity at least one of the 
parties is ignorant. A child is presumed to be legitimate if 
born within six months of the day the marriage took place, or 
within ten months after the separation of his parents. The 
subsequent marriage of the parents renders legitimate the 
children already conceived or born, as long as at the time of 
the conception, or during the pregnancy, or at the birth, the 


48 Canons 1110-1112, 1128; cf. Merkelbach, Summa Theologiae Moralis (ed. 
altera, 3 vols., Parisiis: Desclée de Brouwer et Soc., 1935-1936), III, nn. 809- 
816; Petrovits, The New Church Law on Matrimony (2. ed., Philadelphia: 
McVey, 1926), nn. 531-533; Cappello, De Matrimonio, n. 43; Wernz, Tus 
Matrimoniale, n. 51. 

49 Canons 1012, 1110; Conc. Trident., sess. vii, de sacramentis in genere, 


ean. 1; sess. xxiv, de matrimonio, proemium, can. 1; cf. Merkelbach, op. 
cit., III, n. 780; Cappello, De Matrimonio, n. 755. 
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parents were not prevented by a diriment impediment from 
contracting marriage if they so wished.” 


REVALIDATION 


The next section of the law of the Code on marriage treats 
of the various ways in which an invalid marriage can become 
valid. All that need be said on this matter is that the defect 
must be remedied, if that is possible, and the consorts kept 
together. If it is not possible to remedy the original flaw in 
the contract, the parties must separate.” 


DIVORCE 


Divorce is the breaking of the bond which arises from any 
valid contract of marriage. If the bond of marriage is to be 
broken, it must be broken by a competent authority, for the 
parties themselves cannot do so, as we have seen. It is the 
teaching of the Church that the bond arising from every 
valid contract of marriage, whether the contractants be bap- 
tized or unbaptized, is, by divine decree, as well as by the very 
nature and definition of marriage, perpetual and indissoluble. 
Only God, therefore, is competent to grant a dispensation 
from the Divine Positive and Natural Laws, and only the di- 
vinely appointed agent of God is competent to declare and ex- 
ecute this exception. The Roman Catholic Church claims to be 
the divinely appointed guardian and interpreter of the Divine 
Positive and Natural Laws and the divinely constituted au- 
thority for all matters relating to the spiritual welfare of man- 
kind. As such, the Church is the sole competent authority 
to dissolve the bond of marriage whether it be the sacramental 
bond, arising from the marriage of two baptized persons, or 
the non-sacramental bond. It is the teaching of the Church, 
therefore, that the civil authority is totally incompetent 
to grant a divorce to any validly married persons, regard- 


50Canons 1114-1117; cf. McDevitt, Legitimacy and Legitimation, n. 138, 
Canon Law Studies, The Catholic University of America, Washington, D. C., 
1941, passim ; Hannan, “ Presumption of Legitimacy ”—TxHe Jurist, III (1943) 
612; Alford, op. cit. n. 67, 127, 253-264. 


51 Canons 1133-1137; Alford, op. cit., nn. 419-426; Cappello, De Matrimonio 
n. 645, 842-846. j 
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less of the religious belief of the contractants and regardless 
of whether the marriage is sacramental or non-sacramental.™ 


ECCLESIASTICAL DISSOLUTIONS OF THE BOND 


Contrary to popular belief, the Church does dissolve the 
bond arising from a valid contract of marriage, but the Church 
does this only in three cases. The first of these is called the 
Pauline Privilege, because the Apostle Paul, by Divine Autho- 
rity, promulgated this exception to the Divine Law of indis- 
solubility in favor of the faith. The conditions under which 
this dissolution of the bond of a valid mariage is operative are 
as follows: 


a) Both parties to the marriage must be UNBAPTIZED and 
the contract, therefore, non-sacramental. 

b) One of these parties must be sincerely converted to the 
religion of Christ and receive baptism. 

c) After the baptism of the converted party, his spouse 
must refuse to be converted or, at least, refuse to cohabit 
peacefully and without religious dissension with the new 
convert. 

d) After the unconverted spouse has declared that he or 
she will not be converted, nor live peacefully with the newly 
baptized Christian, the convert may enter a new marriage con- 
tract, but this must be a sacramental union. It is the new 
sacramental contract which dissolves the bond of the former 
non-sacramental contract.®? 


The second case in which the Church dissolves the bond 
arising from a valid contract of marriage is when the marriage 
has been unconsummated by natural sexual intercourse. The 
unconsummated bond, even when the marriage is sacramen- 
tal, can be broken either, ipso jure, by one of the parties mak- 


52Canon 1118. Cf. Pius IX, “Syllabus Errorum,” prop. 67—Denzinger, n. 
1767; encyclical letter of Pius XI, “Casti connubu,’ December 31, 1930— 
AAS, XXII (1930), 551, 552. 


53 Canons 1120-1124; Petrovits, op. cit., 553-572; cf. Gregory, The Pauline 
Privilege, n. 68, Canon Law Studies, The Catholic University of America, 
Washington, D. C., 1931, passim. 
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ing a solemn profession in a religious community or by direct 
intervention of the Holy Father himself, acting as the Vicar of 
Christ.™* 

The third case in which the Church dissolves the bond of a 
valid marriage is a combination of the first two, and it has 
been characterized as the Petrine Privilege. This dissolu- 
tion can be granted only by the Holy Father, acting as the 
Vicar of Christ, in the following circumstances: 


a) One party to the marriage must be a baptized Non-CatH- 
otic and the other party an UNBAPTIZED person. 

b) Either one of these parties must be sincerely converted 
to the Catholic Faith and, if he is the unbaptized person, he 
must receive baptism. 

c) The marriage of these two parties must not be consum- 
mated after the baptism of the unbaptized party. 


When these conditions are verified, the Holy Father may dis- 
solve the non-sacramental bond existing between the baptized 
non-Catholic and his unbaptized consort, if he judges that it 
is in the spiritual interest of the convert to do so. However, 
it must be noted that these dissolutions of the bond of a valid 
marriage are favors, not rights, and the Holy Father at least in 
the two later cases, if not in the first, may or may not grant 
them according as he sees fit, weighing the public good of the 
Church and the private good of the individuals. 

These are the three exceptions to the Divine Positive and 
Natural Laws on the indissolubility of the marriage contract. 
The one marriage which is absolutely indissoluble is the valid 
sacramental consummated contract between any two baptized 
persons, and this by Divine Law—not ecclesiastical.®® 

It is the teaching of the Church that God has allowed only 
these three exceptions to the Divine Law on the indissoluble 


54Canon 1119; cf. Hickey, “De Processu Super Matrimonio Rato et Non 
Consummato”—Tux Jurist, I (1941), 210. 


55 Cf, Burton, A Commentary on Canon 1125, n. 121, Canon Law Studies, 
The Catholic University of America, Washington, D. C., 1940, pp. 75-90; 


Kieda, “ Direct Dissolution of a Legitimate Marriage by Papal Authority ”— 
Tue Jurist, IT (1942), 134. 
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character of the marriage bond, and that He has committed 
solely to His Church the authority to legislate, administer, and 
pass judgment upon them. Therefore, the civil authority of 
any nation usurps the divinely constituted authority of the 
Church when it grants a divorce to any validly married per- 
sons (baptized or unbaptized) for any cause whatsoever, for 
the civil authority is totally incompetent to grant a dissolu- 
tion of the bond of a valid mariage to any one.* 


SEPARATION FRom Bep Aanp Boarp 


Cohabitation and common life, although not of the essence 
or substance of the marriage contract, are so closely related to 
the bond of marriage that they constitute the normal and na- 
tural means of accomplishing the purpose of the contract. 
Therefore, the Church Law lays down some very strict rules 
regarding the separation from bed and board of married 
parties.* 

The Canon Law recognizes two kinds of separation—per- 
manent and temporary. The only cause for permanent sep- 
aration of a validly married couple, sanctioned by the Canon 
Law, is adultery,and then only under the following conditions: 

a) One of the parties is certainly guilty of the sin of adul- 
tery ; 

b) The other party has not consented to the crime nor given 
cause for it, nor expressly nor tacitly condoned it, nor commit- 
ted the same crime himself; 

c) The innocent party either leaves, expels, or makes a 
legitimate accusation against the guilty party within six 
months of learning of the crime; 

d) The innocent party does not indulge in marital relations 
spontaneously and with marital affection with the guilty 
party after learning of the crime.*® 

Temporary separation may be granted for a variety of 
causes, but only as long as the cause perdures. Examples of 
causes for temporary separations are given in the Code as fol- 
lows: 

56 Cf. Alford, op. cit., nn. 439-446; Roelker, “The State ”—Ecclesiastical 
Review, CVII (1942), 171. 

57 Canon 1128; cf. Alford, op. cit., n. 447. 

58 Canons 1129, 1130; cf. Alford, op. cit., nn. 448, 450-452. 
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a) if one of the parties joins a non-Catholic sect; or 

b) insists on educating the children as non-Catholics; or 

c) leads such a criminal or brutal life as to be a danger to 
his spouse or to their children. 


In these cases the separation must last only as long as the 
cause perdures. If and when the guilty party reforms, common 
life must be resumed.” 

Because cohabitation and common life are so intimately 
connected with the very bond of marriage, the Church claims 
sole competence to grant legal separations to baptized con- 
sorts but recognizes the right of the civil authority to grant le- 
gal separations from bed and board to unbaptized persons as 
long as the State stays within the confines of the Divine Pos- 
itive and Natural Laws. But because separation from bed and 
board so often calls for the exercise of police power, or involves 
litigation with regard to the temporal effects of marriage, the 
Church, by concordat, has on occasions ceded the right to the 
civil authority to grant legal separations from bed and board 
also to baptized persons. Although it is not recommended, 
the Code permits a husband or wife to separate on his or her 
own authority if, in a particular case, it is certain that to de- 
lay until the bishop or ecclesiastical tribunal can examine the 
cause would be dangerous to the faith, morals, or physical 
well-being of the innocent party or children. 


ANNULMENTS 

An annulment is a declaration by a competent authority 
that there never was a valid contract of marriage between two 
parties. There is no such distinction in Canon Law, as is 
found in the civil law of many States, between void and void- 
able marriages. All annulments in Canon Law are declara- 
tions that the marriage was void ab initio. The presence of 
one of the diriment impediments mentioned above, or a defect 
in the consent or form of marriage where it is required, are the 
reasons because of which a marriage may be declared null.®° 


59 Canon 1131; cf. Petrovits, op. cit., nn. 585-587. 


60 Cf. Alford, op. cit., nn. 65-76; cf. Hannan, “Void and Voidable ”—' 
Jurist, II (1942), 166. oidable ”—Tu 
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In accordance with the principles mentioned in the begin- 
ning of this lecture, the Church considers the State totally in- 
competent to annul or declare null the marriage of BaprTizEp 
persons, and when the State does so the Church considers it 
as an unlawful usurpation of authority, to which she gives no 
cognizance. This is true also with regard to the marriage of 
a baptized and an unbaptized person. However, the Church 
acknowledges the right of the State to declare null the mar- 
riages of UNBAPTIZED persons (e. g., in a case of bigamy), as 
long as the State does nothing which would be contrary to the 
Divine Positive or Natural Laws.* 


As a perfect society established by God with divine auth- 
ority to make laws, to administer its laws, and to pass judg- 
ment according to its law, the Church exercises its judicial 
function through its own system of courts. Every bishop has 
his local court of first instance. An appeal from this tribunal 
to the court of the archbishop or the Sacred Roman Rota, is 
always available, and mandatory if the first court finds for nul- 
lity. The final trial Court in this system is the Sacred Roman 
Rota in Vatican City, which usually hears cases only on ap- 
peal from a court of first or second instance.” 

Each Court which tries a marriage case must be composed 
of at least three priest-judges® and a priest known as the De- 
fender of the Marriage Bond, who, in the capacity of the 


61 Cf. Canons 1960, 1961; Alford, op. cit., n. 482; Kay, Competence in 
Matrimonial Procedure, n. 53, Canon Law Studies, The Catholic University 
of America, 1929, pp. 42-45. 


62 Canons 1572, 1594, §§ 1-3, 1594, §§ 1-3, 1598-1601. Recourse (not appeal) 
from the decisions of the Sacred Roman Rota may be made to a Tribunal 
called the Supreme Apostolic Signatura, if the former refuses to proceed to a 
new examination of the cause. Cf. Doheny, Canonical Procedure in Matn- 
monial Cases, Formal Judicial Procedure (Milwaukee: Bruce Publishing Co., 
1938), 361-366; Instructio servanda a tribunalibus diocesanis in pertractandtis 
causis de nullitate matrimoniorum, 8S. C. Sacr., 15 aug. 1936—AAS, XXVII 
(1936), 314 (art. 216, 217). 


62 Canons 1986, 1987; art. 212, 221, Instructio 8. C. Sacr., 1986; Doheny, 
Procedure in Summary Cases’’—Tue Jurist, IW (1944), 1 sqq. 
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Church’s attorney, always opposes the granting of an annul- 
ment. He is obliged by the law to appeal to a court of 
second instance, if the first court finds for the nullity of a 
marriage. If the sentence of the second tribunal confirms 
the nullity, the Defender in second instance may, or may not 
appeal, according to his conscience.” 

The law permits cases of certain and evident nullity 
which can be proved through documents to be decided by the 
bishop after only a Summary Process without mandatory ap- 
peal, but even in such a case the Defender of the Marriage 
Bond, who must always intervene, still retains his right to 
appeal.®® 

CoNCLUSION 


Before concluding this lecture I would like to draw some 
practical conclusions which, although not contained in the, 
Code, are derived from the principles which we have stated 
and from responses made by the Holy See to questions 
asked in particular cases. These conclusions are with regard 
to Catholics seeking civil divorces, Catholic lawyers rep- 
resenting clients seeking civil divorces, and Catholic judges 
granting civil divorces. 


1. Catholics Seeking Civil Divorce 


From what has already been stated it is evident that a 
Catholic may not seek the dissolution of his marriage bond 
from the civil courts. If this is not already clear, the Third 
Council of Baltimore, which legislated for Catholics living in 
the United States, states this explicitly and inflicts an ipso 
facto excommunication on any Catholic who attempts another 
marriage after obtaining only a civil divorce.* 


64 Canons 1967-1969; art. 15, Instructio S. C. Sacr. 1936; Doheny, op. cit. 
pp. 48-51. 


65 Canons 1986, 1987; art, 212, 221, Instructio S. C. Sacr. 1936; Doheny 
op. cit., 353, 354, 369-371. 7 


66 Canons 1990-1992; art. 226-230, Instructio S. C. Sacr. 1936; Doheny, “Pro- 
cedure in Summary Cases”—Tue Jurist, IV (1944), 1 sqq. 


67 N. 124, Acta et Decreta. 
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However, present conditions being what they are and the 
civil authority almost universally having usurped the power 
of the Church on this matter, there may arise occasions when 
it would seem necessary for a Catholic to obtain a civil divorce 
even though the State is incompetent to grant such. We may 
ask the question, therefore: “Is it ever lawful for a Catholic 
to seek a divorce from the civil courts?’ The answer to this 
question is in the affirmative, but only when the Catholic has 
obtained the permission of his bishop or the Holy See before 
doing so. A bishop may certainly permit a Catholic to seek 
a civil divorce after the ecclesiastical court by two conform- 
able sentences, or the bishop in summary process, has defin- 
itively decreed the nullity of the marriage bond, or after the 
bishop has determined that the marriage of a convert may be 
dissolved in favor of the faith, or after a non-consummated 
marriage has already been dissolved, provided no other way 
can be found in which the civil rights of the party can be 
obtained or protected.® 

In other cases where the bond of a valid and indissoluble 
marriage remains, it would seem, from its published replies 
in particular cases, that the Holy See is most reluctant to 
grant permission for a Catholic to seek a civil divorce. As 
far as I have been able to discover, the Holy See has granted 
permission for a Catholic to seek a civil divorce where the 
bond of a valid marriage still exists in only one case. In doing 
so the Supreme Congregation of the Holy Office stated that 
the permission was granted only because of the most grave 
reasons which existed in this case, and because of the peculiar 
circumstances. The Holy Office did not explain what these 
most grave reasons were, nor what were the peculiar circum- 
stances, but it demanded that the petitioner in the case, before 
seeking the civil divorce, declare under oath in the presence 
of the bishop, or his delegate, and two witnesses that she in 
no way wished to break the marital bond, but desired only to 


68 Cf. Wernz-Vidal, Jus Matrimoniale, n. 711; Doheny, op. cit., 286, 287; 
ef. Hannan, “ Civil Divorce Requisite for Ecclesiastical Adjudication? ’"—Tue 
Jurist, IV (1944), 160. 
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be relieved of the burdens of its civil effects and that she 
would never attempt another union.® In all the other cases 
which I have been able to find in which the bond of a valid 
marriage existed, the Holy See has refused permission for a 
Catholic to seek a civil divorce. One woman sought this per- 
mission in order that she might obtain a public office which 
the Government would not otherwise give her, and it was ex- 
plained in the petition that she had no intention of attempt- 
ing another marriage and recognized herself as bound to her 
separated husband for life. In another, a woman sought the 
permission in order that she might provide for the temporal 
and religious education of her orphaned niece. In both these 
cases the Catholic was willing to promise never to attempt 
another marriage, but the permission was denied. From the 
severity of these replies, it would appear that, when the bond 
of a valid marriage exists, the Holy See will grant permission 
to a Catholic to seek a civil divorce only in the most rare case 
and for the most weighty reasons; and when the Holy See does 
so, it demands a most solemn promise never to attempt anoth- 
er marriage and a declaration confirmed by oath that the 
Catholic does not recognize the competence of the civil au- 
thority to break the existing bond of marriage. 


2. Catholic Lawyers 


The lawyer is juridically the same person as his client. It 
follows, therefore, that if it is lawful for the client to seek a 
civil divorce, it is lawful for a Catholic attorney to act in his 
behalf. 

But can a Catholic lawyer represent a client who is illicitly 
seeking a civil divorce? There are some theologians who hold 
that the obtaining and granting of a civil divorce is so evil, 
and its effect so deadly to the morals of individuals, families, 
and the State, that it is never licit for parties to seek it, for 
a lawyer to advocate it, or for a judge to grant it. This opin- 
ion, however, is now regarded as too severe, since the Holy 
Office in 1906 gave that one permission mentioned above 


6° Gasparri, De Matrimonio, n. 1324. 
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to a Catholic to seek a civil divorce, for if the seeking of a 
civil divorce was so evil the Holy See would never permit it. 
Most modern theologians, therefore, state that a Catholic law- 
yer may represent a client ilicitly seeking a civil divorce un- 
der the following conditions: 

1) The co-operation of the lawyer must not be formal co- 
operation in the sin of his client but merely material, i. e., 
he cannot approve the evil intention of his client, and, indeed, 
must attempt to dissuade him from instituting this action 
and, failing in this, he must explain to him that the decree of 
the civil court does not dissolve the bond of his marriage in 
the sight of God. Thus does his co-operation become only 
material. 

2) The Catholic lawyer may give even this material co- 
operation only when there is the gravest reason for doing so. 
This most grave reason must be proportionate to the evil of 
divorce and, therefore, according to Cardinal Gasparri,”° 
it must be either a public reason or one of the supernatural 
order. The mere fact that some less scrupulous lawyer will 
take the case, if the Catholic attorney refuses it, is not a suffi- 
ciently grave reason nor a public one. It would certainly be 
a sufficiently grave and public cause if all the Catholic lawyers 
in a community were threatened with expulsion from the Bar 
Association, or with disbarment from the Courts, because of 
their refusal to advocate divorce cases, and it would seem that 
some such grave and public cause would be required before 
it could be regarded as lawful for a Catholic lawyer to repre- 
sent a client illicitly seeking for a civil divorce. An example 
of a most grave cause of the supernatural order which would 
be sufficient to permit a Catholic lawyer to act in these cir- 
cumstances is given by Cardinal Gasparri as the saving of 
children from being brought up as non-Catholics, or by an 
unworthy parent.” 


70 De Matrimonio, n. 1311. 


71 Loc. cit. 
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In the light of these principles it would seem that only in 
a most rare instance, as one modern theologian states,” would 
a Catholic lawyer be justified in representing a client who 
is illicitly seeking a civil divorce. It must be noted that the 
client illicitly seeking the divorce need not be a Catholic, for 
the civil authority is incompetent to grant a divorce to any 
one, Catholic or non-Catholic. Catholic lawyers therefore, 
except in the circumstances outlined above, must refrain from 
advocating the granting of civil divorces for any one who is 
validly married for, as Leo XIII in his Encyclical letter “ Jm- 
mortale Dei,” states, “It is not lawful to follow one line of 
conduct in private and another in public, respecting privately 
the authority of the Church but publicly rejecting it.’’* 


Catholic Judges 


The case of the Catholic judge of the civil court handing 
down a decree of civil divorce differs from that of a Catholic 
lawyer seeking one in behalf of a client in one important as- 
pect. The judge is obliged, by virtue of his office, to give sen- 
tence according to the statutes of the State regardless of his 
personal attitude towards such statutes, whereas a lawyer is 
ordinarily free to undertake a case or not as he chooses. With 
this difference in mind, the principles mentioned above apply 
to both cases. If the plaintiff is licitly seeking a civil divorce 
(1. e., he has the permission of his bishop or the Holy See to do 
so, in the case of a Catholic, or he is not validly married, in the 
case of non-Catholic), it is licit for a Catholic judge to grant 
the civil divorce, even though the State is incompetent in this 
matter. However, if the plaintiff, in seeking the civil divorce, 
is acting unlawfully (i. e., without the necessary ecclesiasti- 
cal permission in the case of a Catholic, or because he is al- 
ready validly married if a non-Catholic), the question be- 
comes more difficult. Following the milder opinion of modern 


72 Genicot-Salsmans, Institutiones Theologiae Moralis (10 ed., 2 vols., 1922), 


I, n. 562. Cf. Cappello, De Matrimonio, nn. 833-839; Merkelbach, Summa 
Theologiae Moralis, III, n. 977. 
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theologians, it would seem that a Catholic judge may grant 
the civil divorce even in this case under the same conditions 
as mentioned above, viz.: 

1) His co-operation in the sin of the plaintiff must not be 
formal, but merely material (i. e., he does not approve the evil 
action of the plaintiff and does everything possible to dis- 
suade him from instituting this action, and, failing in this, 
explains to him that the decree of the civil court does not 
really dissolve the bond of his marriage in the sight of God but 
merely frees him from the civil effects of his union). From 
the decrees of the Holy See issued on this matter, it would 
seem that the Holy See would oblige the judge thus openly to 
profess his faith in each individual case. 

2) That a proportionately most grave and public cause 
exists which justifies the judge in acting. In the case of the 
Catholic judge this most grave and public cause is almost al- 
ways present inasmuch as, if he did not act, it would be nec- 
essary for him to resign his office; and if all Catholic judges 
were forced to resign, or were unable to accept judicial posts, 
a most grave and public harm would be done to both the 
Church and the State. Therefore, it would seem that if the 
Catholic judge fulfills the first condition by making sure that 
his co-operation in the sin of those who are unlawfully seeking 
a civil divorce is merely material co-operation, he may con- 
tinue to act.’ 

If I might be permitted to paraphrase the words of St. 
John the Evangelist in peroration, I would say: ‘“ Many 
things are contained in the Code of Canon Law on Marriage, 
which are not written in this manuscript—but these are writ- 
ten that you may have a better understanding of the law and 
teaching of Christ, and believing you may have life in His 
Name.” 

JAMES P. KELLY 
NEW YORK CITY 


74 Cf. Cappello, op. cit., n. 840. 


FOUNDATIONS FOR MASSES SHOULD 
NEVER CREATE TRUSTS* 


ANON law has devised “pious foundations” as ve- 
CG: hicles for carrying on, among other works of piety, 
obligations to say Masses in perpetuum or for a long 
period of time. Such pious foundations presuppose that they 
are made as gifts to ecclesiastical moral (juridical) persons of 
property by one who desires such Masses and that the prop- 
erty will yield an amount sufficient to support in whole or in 
part the priest or priests who are to say the Masses, the 
quantum of the support being measured usually by the num- 
ber of Masses to be said and the amount of the Mass stipend 
of the particular diocese. It is fundamental that the term 
of the burden should expire within a reasonable time or, in 
lieu thereof, a substantial part of the income after the dis- 
charge of the burden and the payment of the costs of ad- 
ministration of the foundation should annually go to the 
ecclesiastical moral person to be used by it for its general 
purposes free of the charge, for otherwise the most vital 
constituent of the concept “pious foundation for Masses,” a - 
gift, would be lacking and there would be no true founda- 
tion. There can be no foundation in canon law when the 
ecclesiastical moral person has all the burden and none of 
the benefit. An ecclesiastical moral person is a legal unit of 
the canon law in much the same manner as a corporation is 
a legal entity in the common law. 


Assistance by Daniel E. O’Brien, A.B., Harvard College, LL.B., Harvard 
Law School, LL.M., Boston University Graduate School of Law, a member 


of the California Bar, in matters pertaining to common law is gratefully 
acknowledged. 


c 1 The term : trusts” is used herein in its technical legal sense as follows: 

In its technical legal sense a trust has been defined as the right, enforce- 
able solely in equity, to the beneficial enjoyment of property the legal title 
to which is vested in another.” 65 Corpus Juris 212. 
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The written consent of the Ordinary of the diocese is re- 
quired for the acceptance of a pious foundation for Masses. 
To obtain this consent a petition should be presented to the 
bishop setting forth a description of the property offered for 
the establishment of the foundation together with a careful 
estimate of the future yield of the property. The obligations 
of the Masses which the petitioner proposes to secure must 
be clearly set forth therein. In addition, a form of convey- 
ance, conforming to the laws of the place, should be sub- 
mitted with the petition. Thereafter the Ordinary is re- 
quired to pass business judgment on the property and esti- 
mate whether or not it will yield an amount that will ade- 
quately care for the proposed obligations according to the 
regulations or custom of the diocese, with a material excess 
for the benefit of the ecclesiastical moral person if the term 
of the burden is not to expire within a reasonable time. In 
the event that the Ordinary approves the petition, conveyance 
of the property, in the form required by secular law, is made 
to the proper ecclesiastical moral person. In the accepting, 
constituting and administering of the pious foundation the 
founder has no rights in canon law. It is self-evident that the 
forms of conveyance, with the legal consequences which flow 
therefrom, will differ in the various parts of the world, de- 
pending on the system of law there in force. 

It is submitted that in the United States Ordinaries should 
carefully see to it that instruments of conveyance for foun- 
dations for Masses should never create trusts but should be 
so drawn as to create equitable charges,? not on the property 
itself, but equitable charges on the zncome of the property. 

The English and American trust device, with all the con- 
sequences which flow from the relation of trustee and cestui 
que trust, does violence to the proper ecclesiastical adminis- 
tration of foundations for Masses. How devastating and long 
continued this violence may be is illustrated by the case of 


2“ |. Almost universally the taker subject to a charge gets an estate or 
interest of more value than the charge ... the trustee almost never. . .” 
Bogert in Trusts and Trustees, section 31. 
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Raul Gonzales v. The Roman Catholic Archbishop of Ma- 
nila, decided in 1929 by the United States Supreme Court 
and reported in 280 U.S. 1, (74 L. ed. 131). 

In 1820 Dona Petronila de Guzman, a resident of the Phil- 
ippine Islands, died testate. By her will she left certain real 
property to the Roman Catholic Archdiocese of Manila, an 
ecclesiastical moral person, as a pious foundation, expressing 
a desire that a collative chaplaincy be established and that 
the said chaplain say or cause to be said sixty Masses a year 
for the repose of her soul and the souls of relatives (naming 
them) “in the churches of the City of Manila, or in those 
outside of its walls, and on privileged altars”; and nominating 
as the first chaplain her great grandson, Esteban de Guzman, 
with a provision that succession be in the nearest male rela- 
tive in descent from the first chaplain and the foundress. 

After her death, her executor on April 24, 1820 petitioned 
the Archbishop of Manila that the property be accepted, the 
pious foundation be created, the collative chaplaincy be es- 
tablished, and Esteban de Guzman be appointed chaplain. 
The petition set forth that the property was a house of lime 
and stone, worth 1700 pesos exclusive of the land, with a net 
annual income of 180 pesos, and prayed that the Archbishop 
“declare the living sufficient and order that a title to said 
chaplaincy issue to (Esteban).” In support of the petition 
the executor executed on April 20, 1820 an instrument of con- 
veyance of the property to the Archbishopric, in which it was 
recited that the chaplaincy “was subject to the charge that 
the incumbent was required to say sixty Masses annually 
Santi ” The petition and the instrument of conveyance were 
Sg eaer aarE wien: of the Archdiocese for an 
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accepted the instrument of conveyance and decreed that the 
collative chaplaincy be established and appointed as the first 
chaplain, Esteban de Guzman. 

A collative chaplaincy is an institution founded by an in- 
dividual for the purpose of celebrating or causing to be cele- 
brated annually a certain number of Masses conforming to 
the will of the founder. ‘A chaplaincy is called collative if 
the founder bestows his goods for spiritual purposes in such 
a way that the bishop is to erect the foundation into a bene- 
fice... Such benefices are called collative because the bishop 
collates or confers the right to hold them upon the accept- 
able candidate, even if such candidate has been presented or 
nominated by lay authority. To exclude the episcopal con- 
firmation would be to make it impossible for the chaplaincy 
to be held as an ecclesiastical benefice... When the founder 
of a chaplaincy has not expressly stipulated that the bene- 
ficiary is to celebrate personally the prescribed Masses, it is 
not requisite that the chaplain be in Sacred Orders, as he can 
procure otherwise the celebration of the Masses...” 3 

In 1820 the minimum age requirement for a collative chap- 
lain was fourteen years and the chaplaincy was then subject 
to ecclesiastical control and power of appointment was vested 
in the bishop. THs Copr or Canon Law, which was adopted 
in Rome in 1917 and was promulgated by the Church to be- 
come effective in 1918, provides that no one shall be appointed 
to a collative chaplaincy who is not a cleric.* It requires stu- 
dents for the priesthood to attend a seminary and it pre- 
scribes their studies.® It provides that in order to be a cleric 
one must have had first tonsure.® It provides that in order 
to have first tonsure one must have begun the study of theol- 
ogy.” It provides that in order to study theology one must 


3 The Catholic Encyclopedia, III, 580. 
4Canon 1442. 

5 Canons 1354 and 1364. 

6 Canon 108, § 1. 

7 Canon 976, § 1. 
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have completed satisfactorily the equivalent of the present 
day requirements in the United States for the degree of 
Bachelor of Arts, including two years of philosophy. Under 
this Code first tonsure and minor orders are to be given to 
those only who intend to ascend to the priesthood and of 
whom one can reasonably expect they will be worthy priests ; 
subdeaconship is not to be given before the completed twenty- 
first year of age; deaconship not before the completed twenty- 
second year; priesthood not before the completed twenty- 
fourth year of age with a training equivalent normally to 
four years of university training after completing the require- 
ments for the A.B. degree.’ This Code also provides that no 
one may validly receive ordination unless, in the opinion of 
the Ordinary, he has the necessary qualifications.® 

Four chaplains succeeded Esteban. The second, like Este- 
ban, was a great grandson of the foundress, the third was a 
great grandson, and the fourth and fifth were great great 
grandsons. At the time of their appointments, the five chap- 
lains were, respectively, little more than 13, 21, 22, 20 and 19 
years old and none was a cleric. Their appointments were in 
accord with the canon law in force at the time. 

The fourth chaplain resigned on November 17, 1897 and 
the chaplaincy remained vacant until August 21, 1901, when 
Angel Gonzales was appointed as the fifth chaplain. Then 
followed a period of two generations during which Angel 
Gonzales and his son, Raul, kept the Archbishops of Manila 
in constant litigation over the property which was the subject 
of the foundation. Angel was nineteen when he was ap- 
pointed chaplain. On October 18, 1901, within two months 
after he had been appointed chaplain, he succeeded in ob- 
taining from the Archbishop 3,222.07 pesos as the income 
from the property for the four years from November 17, 1897 
to June 20, 1901, during which the chaplaincy was vacant. 
During his 20th, 21st, 22nd, 23rd, 24th and 25th years, he had 
the Archbishop render an account to him of the earnings of 


8 Canon 975. 
® Canon 968, §1; canon 1464. 
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the property and received average annual payments of 2,683 
pesos, or an additional total of 16,100.81 pesos for the said six 
years ending December 31, 1906. 

On September 6, 1909, Angel, then 27 years old, entered a 
Seminary to study for the priesthood. After a stay of two 
weeks, he left the Seminary on September 21, 1909, without 
prior authorization of the faculty. The next day he notified 
the Archbishop of Manila of his departure, stating that the 
food furnished him in the Seminary was “ too strong for his 
weak stomach.” At the same time he demanded a general 
settlement of accounts with respect to the foundation. The 
Archbishop acceded to the demand but instructed that a 
final settlement be made with Angel. On November 15, 1910, 
12,500 pesos were paid to him. The Archbishop decreed that 
the chaplaincy stand vacant on and after December 6, 1910, 
when Angel’s resignation became effective. 

Not long afterwards demands for more money were made 
by Angel and they were refused by the Archbishop. On Nov- 
ember 15, 1912, Angel brought suit against the Archbishop, 
claiming 1,909.28 pesos, apparently on the theory that a trust 
had been created and that the Archbishop was the trustee and 
he was the cestui que trust and as the cestuz que trust he was 
entitled to all the income less the amounts for the offerings 
for the sixty Masses annually; and he alleged that the rentals 
from the property had increased from the 180 pesos annually 
as of the period of the creation of the foundation to 7,800 pe- 
sos. He further demanded that the title to the real estate be 
conveyed to him. During the trial he withdrew his claim for 
the conveyance of the property and the trial court gave Angel 
judgment against the Archbishopric for 19,190.28 pesos and 
ruled that he was entitled to the net income from the pro- 
perty. The Archbishop appealed to the Supreme Court of 
the Philippines and the latter court reversed the judgment 
of the trial court on the ground that the settlement which had 
been made with Angel on November 15, 1910 was in full for 
all claims and demands. This decision was rendered in 1915 
and is reported in 32 Philippines at page 328. 
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The chaplaincy remained vacant for a period of years, 
during which time ad instar manualium stipends *° for sixty 
Masses annually were given by the Archbishop from the in- 
come to the priests who said the Masses as required by the 
terms of the foundation. 

Angel’s interest in litigating with the Archbishops was not 
ended by the 1915 decision. Shortly after he had resigned the 
chaplaincy in 1910 he had married and in 1912 he had a son, 
named Raul. In 1922, when Raul became ten years of age he 
petitioned the Archbishop to be appointed chaplain. Under 
the canon law then in force, a collative chaplain had to be a 
cleric and possess certain other qualifications. The Arch- 
bishop refused to make the appointment on the ground that 
Raul did not possess the qualifications required by the Code. 
Raul thereupon demanded that the Archbishop pay him 178,- 
725 pesos, the aggregate net income during the vacancy from 
December 6, 1910, less the ad instar manualium stipends of 
approximately 300 pesos annually. (The diocesan stipend 
had increased from 3 pesos to 5 pesos by this time.) 

On the refusal by the Archbishop to grant his demands, 
Raul brought suit. While the suit was pending, he became 
fourteen years of age, thereby meeting the age qualifications 
under the canon law as it existed in 1820 at the time the foun- 
dation was created. In the course of the trial he contended 
that he was the nearest male relative in descent from the 
foundress, willing to be appointed chaplain, and as such was 
entitled to enjoy the revenues of the foundation, subject only 
to the duty of saying himself the sixty Masses in each year, if 
qualified as a priest to do so, or if not, to arrange for the say- 
rag of the Masses by offering the customary ad instar man- 
rau ae A tas ude priest. He further claimed 
and that his rights m a 26 ee Le he 
force at the eee th shales Sirus OY es canon ae ae 

e chaplaincy was founded in 1820. 


10See “Bequests for Masses Rarel 
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The trial court in Manila decided that Raul was entitled, 
as a matter of right, to be appointed to the collative chap- 
laincy and to the net income of the property during the va- 
cancy and directed the Archbishop to appoint him as chaplain 
and to pay to him 173,725 pesos, the net income from the 
property. The trial court based its decision apparently on 
the ground that Raul was the cestui que trust of the prop- 
erty and that the best qualification test as to the chaplaincy 
should be that under the canon law in force in 1820. 

The Archbishop appealed to the Supreme Court of the 
Philippines and this court reversed the judgment of the trial 
court. In the Supreme Court of the Philippines, Raul con- 
tended that the foundation was a perfected trust, enforcible in 
a court of equity, that the Archbishop was a mere trustee, and 
that Raul, himself, was the present rightful beneficiary of the 
entire property. The Archbishop argued several proposi- 
tions of law and fact, one of which was that Raul did not 
possess the qualifications for chaplain required by canon law. 
The Supreme Court of the Philippines based its decision in 
favor of the Archbishop squarely on the ground that as mat- 
ter of fact Raul did not possess the qualifications required by 
canon law. 

Raul carried the case to the United States Supreme Court. 
Mr. Justice Brandeis wrote the opinion of the Court. He ar- 
gued as follows: 


In determining the right to appointment to a collative 
chaplaincy it is the function of the church authorities to deter- 
mine what the essential qualifications of a chaplain are, and 
whether the candidate possesses them; and, in the absence of 
fraud, collusion, or arbitrariness, their decisions are conclusive 
upon the secular courts. 

The qualifications of one claiming the right to be appointed 
to a collative chaplaincy are to be determined by the canon 
law in force at the time of the presentation, and not that in 
force at the time of the foundation of the chaplaincy. 

The surplus net income during a vacancy in a collative 
chaplaincy, the income from which was intended by the 
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founder to be applied to the celebration of masses and to the 
living of the chaplain, who should preferably be the nearest 
male relative in the line of descent from the first chaplain, can- 
not be claimed by such relative where he is not entitled to be 
appointed chaplain. 


The decision of the Supreme Court of the Philippines in 
favor of the Archbishop was thus affirmed by the United 
States Supreme Court. 

Mr. Justice Brandeis said as to Raul’s claim to be appointed 
chaplain: “ Indeed it is the property rights involved that ap- 
pear to be his main consideration.” 

Previously Judge Malcolm of the Supreme Court of the 
Philippines had said of Angel and Raul: “The parties seem 
much concerned with worldly considerations, with obtaining 
control of the tidy sum involved.” ** 

But even this decision of the United States Supreme Court 
did not put an end to all possible litigation over the Guzman 
pious foundation. Mr. Justice Brandeis said in conclusion: 


“Raul urges also an alleged right as representative of the 
heirs of the testatrix as a class. This suggestion was, we think, 
properly met by the ruling of the supreme court that the suit 
was not brought as a class suit [1i.e., not in behalf of a class]. 
Whether the surplus income earned during the vacancy 
has been properly disposed of by the Archbishop, and what 
disposition shall be made of it in the future, we have no occa- 
sion to inquire. The entry of the judgment [of the Supreme 
Court of the Philippines] without prejudice ‘to the right of 
proper persons in interest to proceed for independent relief ’ 
leaves any existing rights of that nature unaffected.” 


It is submitted that the contention of Angel and his son, 
Raul, that the instrument of conveyance of 1820 created the 
equivalent of an English or American trust is unsound. The 
short answer to this contention is that the branch of law 
known in England and the United States as the law of trusts 
had no counterpart under the Spanish law. 


1151 Phil. 420 at page 447. 
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“Tt was formerly generally assumed that trusts owed their 
origin to the fidet commissa of the Roman law, which were 
supposed to have furnished the model or suggestion for the 
English uses, but this theory is not sustained by known his- 
torical facts, and is discredited by late scholars.” 12 

“The notion that uses and trusts were derived from the Ro- 
man law, as was generally stated in the textbooks of fifty years 
ago, has been completely exploded.” 

the ‘trust’... is found in the Anglo-American system 
but not in the Roman or Canon.” !4 


Judge Moreland in giving the opinion of the Supreme Court 
of the Philippines in Roman Catholic Bishop of Jaro v. De la 
Pefia said: 


“That branch of the law known in England and America 
as the law of trusts has no exact counterpart in the Roman 
law and has none under the Spanish law.” 1® 


This was a very colorful case. Its scene was laid in the Philip- 
pines during the so-called revolution of 1898. Father De la 
Pefia was a priest of the diocese of Jaro. This diocese is suf- 
fragan to the Archdiocese of Manila. Many notable Ameri- 
cans have presided over this see. The president Cardinal 
Dougherty of Philadelphia was the Bishop of Jaro from 1908 
until his transfer to the diocese of Buffalo in 1915. Father 
De la Pefia had a personal bank account. His bishop had 
authorized him to make certain collections for the benefit of 
the leper hospital which was located within his jurisdiction. 
For this purpose Father De la Pefia succeeded in collecting 
6,641 pesos. This amount he deposited, pending final dis- 
position, to the credit of his personal account. The laws of 
Spain were then in force in the Philippines. Before he had 
accounted to his bishop for the money, Father De la Pefia 


1265 Corpus Juris 219. Italics inserted. 

13 Austin Wakeman Scott, “Fifty Years of Trusts’—50 Harvard Law Re- 
view (1936), 60 at page 75. 

14See Memorandum by Dean Motry and Dr. Brown in Tue Jurist, I 
(1942), 76 at 78. 

15 Roman Catholic Bishop of Jaro v. De la Pefia, 26 Phil. 144. 
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was taken into custody as a political prisoner by the United 
States Government. While under arrest, charging that all 
the funds to his personal credit in the bank had been collected 
by Father De la Pefia for revolutionary purposes, armed sol- 
diers forced him to assign to the United States Government 
the entire amount, including the 6,641 pesos collected for the 
leper hospital, and the entire amount was thereupon confis- 
cated and no part thereof was paid over to the bishop for the 
leper hospital. Later Father De la Pena died. 

The bishop brought suit against the administrator of the 
estate for the 6,641 pesos which had been collected for the 
leper hospital. (The record is silent as to whether or not 
there were any assets in the estate. It is quite possible that 
the suit was brought to lay the foundation for a claim against 
the United States Government for the return of the hospital 
money.) 

The trial court awarded the bishop judgment for the full 
amount. The administrator appealed to the Supreme Court 
of the Philippines. 

In the Supreme Court the attorney for the Bishop of Jaro 
argued that Father De la Pefia was a trustee of the 6,641 
pesos and by mixing this money with his personal funds, as- 
sumed an obligation different from that under which he would 
have been if such deposit had not been made in this manner. 

The administrator argued that Father De la Pefia’s liability 
was determined by those portions of the Civil Code (Book 4, 
Title 1) which refer to obligations. The Civil Code provides: 


‘ a person obliged to give something is also bound to preserve 
it with the diligence pertaining to a good father of a family.” 16 


It also provides, following the principle of the Roman law, 


er casus est, cur humana infirmitas resistere non potest, 
at 


“no one shall be liable for events which could not be fore- 
seen, or which having been foreseen were inevitable, with the 


16 Article 1094. 
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exception of the cases expressly mentioned in the law or those 
in which the obligation so declares,” 17 


The Supreme Court of the Philippines reversed the judg- 
ment of the trial court and gave judgment against the bishop, 
decreeing that he should not take the 6,641 pesos. 

Mr. Justice Moreland gave the opinion of the Supreme 
Court of the Philippines and after stating that “that branch 
of the law known in England and America as the law of trusts 
has no exact counterpart in the Roman law and has none 
under the Spanish law,” said: 


“Tn this jurisdiction, therefore, Father De la Pefia’s liabil- 
ity is determined by those portions of the Civil Code which 
relate to obligations (Book 4, Title 1) ... 

“Tf the money had been forcibly taken from his pocket or 
from his house by the military forces of one of the combatants 
during a state of war, it is clear that under the provisions of 
the Civil Code he would have been exempt from responsi- 
bility. The fact that he placed the trust fund in the bank in 
his personal account does not add to his responsibility. Such 
deposit did not make him a debtor who must respond at all 
hazards... 

“There was no law prohibiting him from depositing it as 
he did and there was no law which changed his responsibility 
by reason of the deposit.” 


It must logically follow that it was not the intent of those 
provisions of the canon law establishing pious foundations 
for Masses that the English and American type of trust be 
created. The force of the canon law is world-wide and the 
legislator intended that it should be flexible enough to adapt 
itself to the secular laws of all countries. The scope of the 
English and American trust is relatively quite limited, even 
more limited than that of the Roman or civil law, the other 
of the two developed systems of law. 


“The Roman or Civil law, beginning as the law of the city 
of Rome, became the law of the Roman empire and thus of 


17 Article 1105. 
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the ancient world, and eventually, by absorption or reception 
from the twelfth to the eighteenth century, the law of modern 
Continental Europe. It is now the foundation or a principal 
ingredient of the law in Continental Europe (including Tur- 
key), Scotland, Egypt, Central and South America, Quebec and 
Louisiana, and all French, Dutch, Spanish, or Portuguese colo- 
nies or countries settled by those peoples. 

“The Common Law, Germanic in origin, was developed by 
the English courts from the thirteenth to the nineteenth cen- 
tury, and has spread over the world with the English race. It 
now prevails in England and Ireland; the United States, ex- 
cept Louisiana; Porto Rico and the Philippines; Canada, ex- 
cept Quebec; Australia; India, except Ceylon and except over 
Hindus and Mohammedans as to inheritance and family law; 
and the principal British dominions and colonies, except South 
Africa,” 18 


There are eight canons (1544-1551) on pious foundations. 
Canon 1544 provides that a pious foundation can be created 
in only one way, i.e. by gift, a transaction legalized under both 
Roman law or civil law and under the common law, as well 
as under all other systems of law. 

The principal requisites of a pious foundation for Masses 
under canon law, other than it must be created by gift, are: 


a. 


d. 


Such gift must be to an ecclesiastical moral (juridical) 
person, for examples, a parish, a diocese, a religious in- 
stitute, etc. 

Such gift must yield an income. 

Such income must be adequate to satisfy the burden of 
celebrating the Masses imposed (leaving a substantial ex- 
cess for costs of administration, for a reserve for possible 
decrease in income, and for the general use of the ecclesi- 
astical moral person, if the gift to it is of income and not 
principal). 


The term of the foundation must be for a long time. 


18 Roscoe Pound, Outli 5 
ua uthnes of Lectures on Jurisprudence (3 ed., 1920), pp. 
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Canon law does not prescribe the essential elements of a 
valid gifts. It leaves the donor to comply with the secular law 
and as Cicognani in his work on Canon Law " at page 36 says: 
“Every people, nation, republic or kingdom has its own body 
of laws, by which it is ruled. (German Law, the Italian Law, 
the Spanish Law).” ?° 

In the United States, under the common law, a gift is 
usually defined as a voluntary transfer of property by one to 
another without any consideration or compensation therefor. 
The validity of the deed of land subject of a gift (inter vivos), 
is determined in accordance with the then existing law of the 
State where the land conveyed is located. The validity of a 
gift (inter vivos) of personalty depends upon the laws of the 
State where it is made which were in force at the time of the 
making of the gift. “The law of the situs of the land gov- 
erns the methods of executing, proving, and recording a will 
so far as it devises land .. . The general principle that the 
validity of a will of personalty depends upon the law of the 
domicile is well established.” ** 

A comparison of the laws of Louisiana, the only State hav- 
ing a civil law system, with the laws of the common law 
States, on gifts is interesting.” 

Articles 1523-1527, inclusive, of the Compiled Edition of the 
Civil Codes of Louisiana, 1942, provide: 


Article 1623: There are three kinds of donations inter vivos. 
The donation purely gratuitous, or that which is made without 


19 Authorized English edition, 1935. 
20 Compare Canon 1529. 
21 Beale, Cases on Conflict of Laws, II, 269, 272. 


22 The Louisiana law “was modeled on the draft of the Code Napoleon 
(for a complete copy of the latter was not at that time accessible), and the 
whole body of French legal learning was thus introduced into the arguments 
and decisions of the courts of Louisiana.”—Dean Wigmore, “Louisiana, The 
Story of its Legal System,” 1 So. L. Quart. 12; ef. City of New Orleans v. 
Camp, 105 La. 288 (1901); see C. S. Lobingier, “ Napoleon and His Code,” 
32 Harv. L. Rev. (1918), 114 at page 128. See Note 75, “ Progress in the Codi- 
fication of Trusts,” 14 Tulane Law Review 165 at page 185 (Feb., 1940) by 
John Minor Wisdom. 
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condition and merely from liberality; the onerous donation, or 
that which is burdened with charges imposed on the donee; 
the remuneratory donation, or that the object of which is to 
recompense for services rendered. 

Article 1524: The onerous donation is not a real donation, 
if the value of the object given does not manifestly exceed that 
of the charges imposed on the donee. 

Article 1525: The remunerative donation is not a real do- 
nation, if the value of the services to be recompensed thereby 
being appreciated in money, should be little superior to that 


of the gift. 

Article 1526: In consequence, the rules peculiar to donations 
inter vivos do not apply to onerous and remunerative donations 
except when the value of the object given exceeds by one-half 
that of the charges or of the service. 

Article 1527: The donor may impose on the donee any 
charges or conditions he pleases, provided they contain noth- 
ing contrary to law or good morals. 


Of these three kinds of donations, the onerous donation is 
the only one pertinent to the subject of pious foundations. In 
Louisiana onerous donations may also be created by will, both 
in respect to realty and personalty. And the onerous dona- 
tions of Louisiana have much in common with the equitable 
charges of the other States. 

But in respect to trusts, strangely enough, Louisiana, the 
only civil law State of the United States, by its enactment of 
a code of private trusts,”* the first code of trusts adopted by 
any State, now has a law uniform with or analogous to the 
law of the other forty-seven common law States in a matter 
which is ultimately bound up with the law business, commer- 
cial transactions, and investments of other States and of the 
country as a whole. 

Charitable trusts were not valid in Louisiana until 1882 and 
then only to a limited degree. By Act 124 of 1882 the legis- 
lature authorized the creation of trusts for educational. lit- 
erary, or charitable institutions already existing or RS be 
formed. It was not until the Supreme Court of Louisiana so 


23 La. Act 81 of 1938. 
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construed Act 72 of 1918 that individual trustees were per- 
mitted. 

We shall assume twenty-one cases and test the thesis that 
foundations for Masses should never create trusts. But be- 
fore testing these twenty-one cases to determine whether or 
not they have the elements of pious foundations as required 
by canon 1544: 


“ Bona temporalia alicui personae morali in Ecclesia quoquo 
modo data, cum onere in perpetuum vel in diuturnum tempus 
ex reditibus annuis aliquas Missas celebrandi.. .” 


it may be well to emphasize again that under the American 
and English common law systems, factually the “ onerous do- 
nation” of the Louisiana law has its counterpart, but it is 
called an “ equitable charge.” The need for distinguishing 
the “onerous donation” from a “trust” in Louisiana law 
(where the trust is now legal) is just as important, as for dis- 
tinguishing in the common law the “ equitable charge” from 
a “trust.” The canon law is silent on “ trusts,” as that term 
is understood in American and English law, but canon 1544 
uses in addition to apt words for the element of gift, the words 
“cum onere,’ “with the charge,” practically similar to the 
“onerous donation ” of the Louisiana law. 
Clark on Equity *° states: 


“Tf A grants land to B reserving a charge [the charge is 
usually in the form of an annuity], or if he grants a charge 
to B, keeping the land, the charge thus created becomes a 
legal incumbrance on the land and is usually called a legal 
charge. But if A should convey [usually by will] the land to 
B, subject to a charge in favor of C, the latter, not being a 
party to the transaction, but merely a beneficiary, was denied 
any remedy at law; equity gave relief and hence C is said to 
have an equitable charge. Where property is conveyed to B 
upon trust to pay C a sum of money, the situation is similar 


24 See John Minor Wisdom, “ A Trust Code in The Civil Law Based on The 
Restatement and Uniform Acts: The Louisiana Trust Estates Act.”—13 
Tulane Law Review (December, 1938), 70, 83. 


25 Section 260. 
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in that B has the legal title in each case, and C’s remedy in 
each case is exclusively equitable. The chief difference is 
that in the case of the trust B is a fiduciary, and owes posl- 
tive duties towards C with respect to the property, whereas 
in the case of the equitable charge B is not a fiduciary and 
with respect to the property merely owes C the negative duty 
not to destroy his charge by conveying it to a bona fide pur- 
chaser for value without notice.” 


Bogert in Trusts and Trustees ** says: 


“Tt often becomes important to make a clear-cut decision 
whether given facts show a trust or charge .. . 

“Probably the most important distinction lies in the ab- 
sence of the fiduciary element in the equitable charge. . . 

“On analysis of the two relations, one also finds a prac- 
tical difference regarding the personal benefits open to the 
chargee and the trustee. Almost universally the taker sub- 
ject to a charge gets an estate or interest of more value than 
the charge. If such is not the case, there will be no advan- 
tage in accepting the transfer, and it will be refused. The 
surplus of the income or principal over and above what is 
necessary to pay the charge goes to the holder subject to the 
charge. Indeed, it is not necessary that he pay the charge 
out of the thing he receives or its income. If he pays off the 
charge from any of his funds, the beneficiary must be satisfied. 
But the trustee almost never as trustee receives a private 
benefit from the thing held in trust... 

“The interest of cestui que trust and beneficiary of a charge 
are alike in that equity aids both. The cestui’s remedy against 
his trustee is almost always equitable. If personal liability of 
the chargee is not involved, the beneficiary of the charge must 
proceed in chancery as if foreclosing a mortgage, asking for a 
sale of the Tes... If the chargee has promised to pay the 
charge, there is, of course, liability at law, and the beneficiary’s 
rights have both legal and equitable aspects and so differ 
mowerielly from those of the cestui. 
mora tn of both cestui and charge bene- 

y subject to the bona fide purchaser rule 


26 Section 31. 
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and may be cut off by a transfer of the legal estate to one who 
does not know of the trust or charge and pays value. The 
charge affects successors of the original taker who have not 
paid value or have had notice.” 


In section 324, Bogert says: 


“An equitable charge for charitable purposes may be created, 
and it is to be distinguished from a trust.” 


In section 31 of the Restatement of the Law of Trusts by 
the American Law Institute it is said: 


“Tt is not uncommon to find courts and writers stating that 
such a charge is a trust, and occasional holdings to that effect 
are found.” 77 


Simply the rents and profits of the land, itself, may be 
charged. In support of this proposition, the case of Nudd v. 
Powers, 136 Mass. 273 (1883) is usually cited. 

In the Nudd case a testator bequeathed to his daughter, 
for her life, a certain sum of money per month “ out of the 
rents ” of certain houses, the real estate being devised to other 
persons. The daughter claimed that the rents were adequate 
for the payments to her and that the devisees did not make 
the payments. 

The daughter brought a bill in equity, alleging that a trust 
had been created, and petitioned that the real estate be sold 
and that the proceeds be applied to the payment of the sums 
claimed by her. 

The devisees of the real estate denied, among other things, 
that a trust had been created and denied that the rents were 
sufficient to satisfy the charges. It was established, however, 
that the devisees had occupied the houses, in part at least. 

The questions raised by the case were: 


Had a trust of the real estate been created? 
Was there an equitable charge against the real estate? 


27 See also, Scott on Trusts, section 10 et seq. 
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The Supreme Judicial Court of Massachusetts held that no 
trust of the real estate had been created, and that there was 
no equitable charge against the real estate but that an equit- 
able charge against the rents had been created. 


Mr. Justice Holmes said in part: 


“Tt being clear that the fee is not charged, it would be in- 
convenient and unusual if the life estate should be, and such 
a construction would defeat the probable intention of the tes- 
tator. It is true that the tenants for life take ‘subject to the 
reservations’ to the plaintiff. But the ‘reservations’ are from 
income or rent, and a gift subject to a reservation from rent, 
otherwise shown not to charge the fee generally, is different 
from a gift subject to the payment of a lump sum. We think, 
therefore, that the plaintiff has no right to have the fee or 
any part of it sold to provide a fund for her ... Again, the 
charges which the will purports to create are charges upon the 
rents alone, and not upon the persons of the devisees . . . 
...a decree may be framed . . . declaring the plaintiff’s rights, 
and ordering the defendant devisees . . . to make payments 
overdue good, so far as they have received rents applicable to 
such payments, or are chargeable for such rents by reason of 
their occupation of the premises . . .” 


Scott in his Cases on Trusts *® says of the Nudd case: “ The 
testator may charge simply the rents and profits of the land. 
In that event the devisee is not personally liable, nor will the 
land be sold to pay the amount charged thereon.” 

Canon 1544 expressly provides that the charge (onus) shall 
not be on the property given (bona temporalia) but shall be 
on the income (ez reditibus), exactly as the charge in Nudd v. 
Powers was on the rents (out of the rents). 

Thus a pious foundation for Masses established strictly in 
accordance with canon 1544 would create in the common law 
States an equitable charge against the rents or income and 


in Louisiana an onerous gift with the charge also against the 
rents or income. 


281. ed. at page 92. 
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And now for the testing by twenty-one cases the thesis that 
foundations for Masses should never create trusts. 


1. A testator devised his vineyard with the obligation that 
the wine therefrom should be offered at Masses to be cele- 
brated every Friday and Saturday.” 

The facts as stated in this case would not warrant a find- 
ing that under canon 1544 a pious foundation for Masses was 
intended. It does not appear that the gift was made to an 
ecclesiastical moral person, nor does it appear that the vine- 
yard had any income, nor does it appear, if it did yield an 
income, that said income or any part thereof was to be used 
for the support of the priest or priests who would say the 
Masses. 


2. A person gave inter vivos a sum of money with the ob- 
ligation of celebrating two Masses each week for his inten- 
tions.*° 

In this case it does not appear that the gift was to an ec- 
clesiastical moral person, nor does it appear that the stipends 
were to come from income. From the facts an inference that 
the stipends were to come from principal would be warranted. 


3. A person gave a sum of money, the income charged with 
the celebration in a certain hospital of three hundred Masses 
for the living and the dead.** 

These facts present the following constituents of the con- 
cept, pious foundation for Masses, viz., the gift, the income, 
the charge on the income for the celebration of Masses, but 
the constituent, an ecclesiastical moral person as donee, ap- 
pears to be missing, as is also the constituent, continuation 
of the Masses “ for a long time.” 


29 Cf. case cited by Miller in Founded Masses according to The Code of 
Canon Law, n. 34, Canon Law Studies, The Catholic University of America, 


Washington, D. C., 1926, p. 9. 
30 Cf. case cited by Miller, op. cit., p. 9. 
81 Cf. case cited by Miller, op. cit., p. 9. 
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4. A person gave a sum of money sufficient to build a 
monastery and requested that the monks celebrate three 
Masses daily in perpetuity for the founder.*” 

Here we have a gift, probably to an ecclesiastical moral 
person, but there appears to be no principal invested to yield 
an income to be used for the celebration of the Masses. 


5. A man wrote to his Archbishop: “I own the San Carlos 
hotel in Beverly Hills. It has fifty rooms with private baths. 
It cost $100,000. I offer it to you for $5,000, the amount of 
the current taxes. This hotel would make an ideal home for 
incapacitated priests of your Archdiocese. There is a room 
adequate for a chapel with one main altar, and for ten smaller 
side-altars. If you decide to take over my hotel, in view of 
the fact that it is now easily worth $25,000, I hope that you 
will establish a pious foundation for the celebration of one 
high Mass annually for 50 years for the repose of the souls 
of my parents.” 

The San Carlos hotel case would not create a pious founda- 
tion for Masses because the hotel was to be sold and not 
given. Furthermore there was no principal to yield income. 


6. A testator provides in his will: “I give all my estate, 
estimated to be worth $5,000, to the Archbishopric of Los 
Angeles, charged with the obligation to have celebrated in 
perpetuum 50 Masses annually for the repose of my soul, 
the stipends for which to come from the general funds of the 
Archdiocese. If possible, I desire to have this fund known as 
the John Doe Pious Foundation.” 

This is definitely a case of equitable charge in the common 


rie and probably a pious foundation for Masses in the canon 
aw. 


7. A testatrix provides in her will: “I give for the purpose 
of establishing & plous foundation my house on Calle Rosario, 
estimated to be worth 1,700 pesos, exclusive of the land, and 


having a net rental of 180 pesos annually, to the Archbishopric 


of Manila, to establish a collative chaplaincy, subject to the 


82 Cf. case cited by Miller, op. cit., pp. 9, 10. 
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charge that the incumbent celebrate or have celebrated 60 
Masses annually for the repose of my soul and for the souls 
of relatives (naming them), the first chaplain to be my great 
grandson, Esteban, and thereafter my nearest descendant.” 
(The manual stipend for the Archdiocese at the time was 3 
pesos. ) 

This is readily recognizable as the case of Gonzales v. Arch- 
bishop of Manila, reported in 51 Phil. 420 and in 280 U. S. 1. 
The facts presented therein comprised all the elements of a 
pious foundation for Masses in canon law, and might consti- 
tute an onerous donation under the Spanish law in force in 
the Philippines at the time of its creation, and the same facts 
would constitute an equitable charge against the rents under 
the common law, 


8. A testator provides in her will: “I give for the purpose 
of establishing a pious foundation the residue of my estate, 
estimated to be worth $50,000, with a present net annual rent- 
al of $2,000, to the Archbishopric of Los Angeles, with the ob- 
ligation to have celebrated for 40 years 50 Masses annually 
for the repose of my soul.” 

This is a case of pious foundation for Masses under canon 
law, and one of equitable charge under the common law, and 
one of onerous donation in Louisiana. 


9. A testator provides in his will: “I give the residue of my 
estate, estimated to be worth $5,000 with a present net annual 
rental of $200 to the Archdiocese of Los Angeles, with the 
obligation to have celebrated for 40 years 300 Masses, an- 
nually for the repose of my soul. I desire my executor to 
petition for the establishment of a pious foundation to be 
known as the John Brown Pious Foundation.” (The Mass 
stipend in the Archdiocese was $1.00). 

The Archbishop grants the petition for the establishment 
of the pious foundation and accepts the $5,000. Is the ac- 
ceptance: 

a. illicit? 
b. invalid? 
c. illicit and invalid? 
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On its face this case has all the constitutents of a pious 
foundation for Masses—until it appears that the rental of 
$200 is not adequate for the obligation of 300 Masses annu- 
ally, even though the stipends for founded Masses were mea- 
sured by an amount not greater than that of manual stipends. 
All authorities agree that the Archbishop as a matter of good 
business should not accept the “gift.” Blat says that from 
the viewpoint of conformity with THz Copr or Canon Law 
acceptance of such o gift would be neither licit nor valid.** 
Miller takes the position that the acceptance of a gift, the 
yield of which is smaller than the prescribed diocesan stipends 
is not an invalid act. By denying the petition for the estab- 
lishment of a pious foundation, the Archbishop will relieve 
himself of the difficulty of determining on which side of the 
above dispute lie logic and authority. 


10. A testator provides in his will: “I give for the purpose 
of establishing a pious foundation $5,000 to the Catholic 
Foreign Mission Society of America, Inc., popularly known as 
‘The Maryknoll Fathers,’ with the obligation to have cele- 
brated from the income for 10 years 30 Masses annually for 
the repose of my soul.” 

This is a true pious foundation under canon 1544, and an 
equitable charge against the income in common law States. 


_ 11. A testator provides in his will: “I give $5,000 to the 
Columban Fathers, an Irish foreign mission society, with the 
obligation to have celebrated out of the income for 2 years 
30 Masses annually for the repose of my soul.” 

The Columban Fathers case would be a pious foundation, 
if the term of 2 years qualified as “diuturnum tempus.” The 
length of time that constitutes “diuturnum tempus” is not 
set forth in the Code and canonists are in wide discord in this 
respect. Some state that a period of 50 years is meant, some 


33 Blat, Commentar. Text. Cod. Iur. Can., Lib. III, Pars. VI, 463. 


é 34 Miller, op. cit., P- 21. Cf. article 1524 of the Civil Code of Louisiana: 
The onerous donation is not a real donation, if the value of the object 
given does not manifestly exceed that of the charges imposed on the donee.” 
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say 40 years, some 30, others 20, and a few 10. The reasons, 
when given, to support any of these positions are not persua- 
sive. In most cases no reasons at all are given. If the ad- 
jective “diuturnum” only were scrutinized to determine the 
length of time connoted, it would be illogical to name any 
specific length of time. Harper’s Latin Dictionary lists “diu- 
turnus, a, um,” as an adjective, with the meanings “of long 
duration, lasting, long.’ But “long” is a relative term. 
Coupled with the noun “ time,” common law courts have said 
of it: “As to the use of the word ‘long’ .... the word does 
not denote any specific length of time.” * “<‘ For a long time’ 
is too indefinite for judicial action.” ** It is significant also 
that “diuturnum” is but the positive of the adjective, and 
that it has a comparative, “ diuturnius,” meaning longer, and 
that there is still a stronger word, “ perdiuturnus,” to express 
the meaning very long. The legislator in the canon in ques- 
tion used the mildest of the words meaning “ a long time.” 
It is submitted that any term beyond one year is “ diu- 
turnum tempus” in so far as Mass stipends are concerned. 
Under the old law the mischief that led to the enactment of 
the new law was the ill repute brought upon the Church by 
failure to fulfill the obligations of founded Masses after the 
expiration of many years. That mischief was practically non- 
existent in the first years of the foundation. There can be no 
sound spiritual objection to the establishment of a pious 
foundation for Masses for a period as short as one year. In 
the matter of manual stipends for Masses ordinarily no priest 
is allowed to take more stipends than he can satisfy in a year 
and it follows that a period greater than one year is considered 
too long a time for the reception of manual stipends for 
Masses. Before the Code a priest could accept more manual 
stipends than he could satisfy in a year if the offerer expressly 


35Ch, J. Adams in Worden, Adm. v. The Humeston & Shenandoah Ry. Co., 
72 Iowa 201 (1887). 

36 Pitney, V. C., in De Bevoise Co. v. H. & W. Company, 69 N. J. Eq. 
114 (1905). 
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stipulated to this effect but the Code omits this part of the 
pre-Code law. ; 
While not in any sense controlling in the interpretation 
or the construction of the Code, it is interesting to explore 
what is considered “a long time” in secular financial circles. 
This is the more permissible in view of the fact that Ordin- 
aries in approving foundations for Masses must be secular- 
investment-wise. In the financial world, the length of time 
to qualify investments as “long term” varies as to peoples, 
times, places involved in, and the nature of the investment. 
- An American banker, located in the West, may state, for in- 
stance, that a note should be classified as “long term” if 
its maturity is more than 90 days distant from date. An 
American investment house may even say that a corporation 
bond, to be classified as “long term” should not mature for 
ten years. And in the United States all bond issues have 
maturities, while in England the most popular investment 
is the government consols, which have no maturity. It is 
peruasive in determining the meaning of “long time” in finan- 
cial circles of the United States, however, to consider that 
in the matter of Capital Gains and Losses under the Federal 
Revenue Act of 1942 six months is the dividing line between 
short term and long term investments. The Revenue Act 
of 1938 had defined “long term” as applied to capital gains 
and losses as those where the property had been held for more 
ae 18 OR But the Revenue Act of 1942 shortened this 
ong term” period from 18 months to 6 months by providing: 


“Section 117 (a) is amended by striking out ‘18 months’ 
wherever occurring and inserting in lieu thereof ‘6 months’.” 


The Code, itself, by the use of the phrase “ex reditibus 
annuis” qualifies “diuturnum tempus” and presupposes that 
“diuturnum tempus” may consist of a term of at least one 
year, and possibly many years, but not necessarily a term 
greater than one year. The first meaning of “annuus” as given 
in Harper’s Latin Dictionary is: “1. That lasts a year, con- 
tinues through a year, of a year’s duration.” The aroun 
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meaning is: “2. That returns, recurs, or happens every year, 
yearly, annual.” 

It is submitted that the term of 2 years in the Columban 
Fathers case was sufficiently long to qualify as “diuturnum 
tempus” under canon 1544 and that the determination of any 
minimum period beyond one year requisite for a pious founda- 
tion should be left to the regulation of the local Ordinary.” 


12. Suppose in case No. 7, that of the Guzman Pious Foun- 
dation: a. Through negligence of the Archbishopric of Manila, 
the income fell to 60 pesos—the obligation being for 60 Masses 
and the stipend for founded Masses 3 pesos. b. Through no 
negligence of the Archbishopric the income fell to 60 pesos. 

In this case if the decrease in the income was through no 
fault of the Archbishopric, the obligation ceases, but a formal 
decree of reduction of the number of Masses must be obtained 
from the Apostolic See. If the decrease in the income were 
through the fault of the Archbishopric, the original obligation 
would continue under the canon law. In the common law 
there is no personal liability in the case of an equitable charge 
on income where it fails through no fault of the chargee. 


13. A testator provides in his will: “I give $10,000 to the 
St. Vincent de Paul Society of the Archdiocese of Los Angeles, 
with the obligation to have celebrated for 5 years one high 
Mass annually in the Cathedral for the repose of my soul.” 


a. Suppose the Society was incorporated. 
b. Suppose the Society was not incorporated. 


This case creates a pious foundation if the Society quali- 
fies under canon law as an ecclesiastical moral (juridical) per- 
son.*® If the Society in question were incorporated under 
the laws of a State, canon law would recognize the fact of 
State incorporation, but that fact, by itself, would not con- 


87 Cf, Canon 1545. “Loci Ordinarii est normas praescribere de dotis quan- 
tiate infra quam pia fundatio admitti nequeat, et de eius fructibus rite dis- 
tribuendis.” 


38 Miller, op. cit., p. 25. 
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stitute the creation of an ecclesiastical moral personality.” 
The fact of consociation or foundation of some pious work 
even though the end in either case be religious or charitable, 
when the formal decree of erection is lacking, does not suffice 
for the constitution of an ecclesiastical moral person.*® Nor 
does simple approbation of ecclesiastical authority, which is 
required for the constitution of a collective person, such as a 
pious union, suffice. For these reasons, neither parish branches 
of the St. Vincent de Paul Society, nor the diocesan organiza- 
tion, can be the donee of a gift for a pious foundation for 
Masses. The same is true of the Holy Name Society, its 
diocesan unions, and national organizations. In like manner, 
parish altar societies, and similar parochial organizations, in- 
corporated or unincorporated, are not ecclesiastical moral 
persons. 


14. A testator provides in his will: “I give to the Arch- 
bishop of New York, personally, $50,000 with the obligation to 
celebrate personally during his lifetime in St. Patrick’s Cathe- 
dral one high Mass annually for the repose of the souls of 
my father and mother.” The executor petitioned for the es- 
tablishment of a pious foundation. 


There can be no pious foundation in this case for the donee 
is a physical and not an ecclesiastical moral person. 


15. A testator provides in his will: “I give to the Passion- 
ist Fathers, a religious congregation with a monastery in Sierra 
Madre, California, $50,000 for a new dormitory for retreat- 
ants with the obligation of one high Mass in their main chapel 
on Christmas Day of each year for 25 years.” 

This cannot be a pious foundation for Masses because the 
gift is not to be invested and therefore will not yield an in- 
come to be used in satisfying the charge. 


16. A testator provides: “I give $10,000 to St. Bernard’s 
Church, Los Angeles, for the purpose of establishing a pious 

39 Miller, op. cit., p. 25. 

40 Miller, op. cit., p. 25. 
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foundation, with the obligation of having a high Mass sung 
in said Church annually on the anniversary of my wife’s 
death, for a period of 20 years.” 

This case has all the constituents of the concept, pious 
foundation for Masses. At common law there is an equitable 
charge on the income. 


17. A testatrix provides in her will: “I give $2,000 to St. 
Bernard’s Church, Los Angeles, California, for the purpose 
of establishing a pious foundation, to be known as the John 
Brown Pious Foundation, with the burden of having a high 
Mass celebrated within the octave of Epiphany Sunday each 
year for five years for the repose of the soul of my mother, and 
on the further condition that a plaque announcing the time 
and place of the Mass, with notations of my intention, be 
placed in a conspicuous position on the walls of the present 
St. Bernard’s School.” . 

All the constitutents of the concept—pious foundation for 
Masses—are present, with the additional condition of the gift, 
namely, that a plaque commemorating the gift be placed on 
the walls of the school. Such conditions are permissible and 
do not render invalid the foundation. At common law an 
equitable charge on the income is created. 


18. A testatrix who died January 15, 1943, provided in her 
will: “I give to the Roman Catholic Archbishop of Los 
Angeles, a corporation sole, my United States of America War 
Bonds, numbered 169070A to 169079A, inclusive, face value 
$10,000, bought on January 2, 1943, for $7,500 (interest de- 
ferred until maturity, January 1, 1953), with the obligation 
from the income of having celebrated a Mass for the repose of 
my soul twice a year until the maturity of the bonds. I re- 
quest that my executor petiton the Archbishop for the estab- 
lishment of a pious foundation for Masses to be known as the 
Mary Browne Pious Foundation.” 

Here are all the constitutents of the concept, pious foun- 
dation for Masses. In common law States an equitable 
charge against the income is created. It is a matter of com- 
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mon knowledge that. War Bonds held to maturity, yield 2.9% 
interest annually and that normally this interest accrues and 
is not payable until maturity of the principal—10 years from 
date of purchase. As Bogert in Trusts and Trustees** says: 


“The surplus of the income or principal over and above what 
is necessary to pay the charge goes to the holder subject to the 
charge. Indeed it is not necessary that he pay the charge out 
of the thing he receives or its income. If he pays off the 
charge from any of his funds, the beneficiary must be sat- 
isfied.” 


These War Bonds enjoy the highest rating in financial cir- 
eles. Over the period of ten years they would earn $2,500 
interest annually and that normally this interest accrues and 
Masses potentially differ in the dioceses of this country, but 
they do not vary much. In the Archdiocese of Los Angeles, 
for example, the stipend for a founded Mass, the day to be 
selected by the celebrant at his convenience, is $2 and thus 
the annual stipends in this case would amount to $4. From a 
business viewpoint, at least, the erection of a pious foundation 
for Masses in this case would render the Archbishop suscep- 
tible to no just criticism. 


19. A testator provided: “I give $10,000 to the pastor of 
St. Bernard’s Church, Los Angeles, in trust, the income to be 
used for 50 Masses annually for 40 years for the repose of my 
soul, establishing a pious foundation.” 

A pious foundation can be created only by a gift and never 
by a trust. The bequest is good, however, as a trust, even 
though a technical foundation is not created. However, the 


disadvantages flowing from the trust relation are many and 
great. 


20. A parishioner writes to the pastor of St. Bernard’s 
Church: “I would like to give to the parish $1,200 in cash 
with the understanding that 12 Masses be said annually, in 
perpetuum, in St. Bernard’s Church for the repose of my 

41 Section 31. 
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mother’s soul. I understand that the stipend for a founded 
Mass is $2. It is satisfactory that you incorporate in a writ- 
ten agreement to be signed by us that if the investments into 
which the $1,200 is put should become a total loss, then the 
obligation to say the Masses should cease. I would like to 
have the Masses said by one of the assistants of St. Bernard’s, 
if the pastor is unable to say them. If, for any reason, it 
should be deemed advisable, the Masses could be said in some 
other church of the Archdiocese by any priest to be selected 
by the Archbishop. “TI request that if the income from the 
$1,200 should exceed the sum of 12 founded stipends, the 
excess be given to the pastor of St. Bernard’s. Will you 
obtain for me the proper form for petitioning for a pious 
foundation for Masses? ” 

In view of the unequal burden, should the petition be 
granted? It should not be granted. There is no gift here 
to an ecclesiastical moral person, the parish. The parish is 
never to get any financial benefit from the $1,200. Priests, 
“physical persons,” are to receive as gifts the income from the 
principal. The burden on the parish will always equal or 
exceed the income. The parish will have to make good the 
deficit from its general funds. In order that a gift be made to 
an ecclesiastical moral person, the term of the burden should 
expire within a reasonable time, or, in lieu thereof, a substan- 
tial part of the income after the discharge of the annual bur- 
den and the payment of the costs of administration should 
annually go to the ecclesiastical moral person free of the 
charge. In this case the parish receives no benefit but has the 
obligation to administer the fund. No allowance has been 
made to reimburse the parish for even the costs of administra- 
tion. Furthermore, a contract between the parish and the 
parishioner is contemplated wherein the parish is to be ob- 
ligated with the burden even though the gross income may 
fall to a point just above zero. To accept the propsal of the 
parishioner would be poor business. To evidence the trans- 
action by a common law contract would render the adminis- 
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trator of the ecclesiastical moral person sub ject to criticism. If 
the proposition were to be entertained at all, it should be on 
the basis of an equitable charge. 


21. A testatrix provided in her will: “I devise to the Holy 
Trinity Roman Catholic Church, Los Angeles, my home, 4724 
Chapman Street, Los Angeles, absolutely, unconditionally and 
in fee simple. It is my hope that the income from this 
property or its proceeds will be devoted to the following 
purposes: 

1. To supply the large and small hosts to be used in the 
celebration of the Masses in Holy Trinity Roman 
Catholic Church, Los Angeles; 

2. To maintain the Sanctuary Lamp burning in this 
church ; 

3. The remainder to be used as an offering for Masses for 
the repose of the souls of my mother, my father and 
my brothers. 


The executor requested an opinion from his attorney as to 
whether or not a trust of the realty had been created by the 
testatrix. The attorney advised that a trust had not been 
created, and that a gift had been made to the Holy Trinity 
Roman Catholic Church, and that furthermore he was not 
learned enough in canon law to give an opinion as to the effect 
therein of such a gift and suggested that the executor petition 
the Archbishop for the creation of a pious foundation. The ex- 
ecutor did file such a petition. 


The “precatory” words of the testatrix in this case are pro- 
bably not strong enough to create a trust in the common law 
States.” Nor was there a trust created by canon law. In 
the Memorandum by Dean Motry and Dr. Brown, set forth 
in THE Jurist (1942) at page 78 is the following: 


““Precatory’ words were at one time valid in early chancery. 
This is still the rule in Canon law. It is not possible to speak 
of ‘precatory trusts’ in the Anglo-American meaning as there 
were no trusts in Canon or Roman law in our technical sense.” 


42 See 65 Corpus Juris 270 and 48 Harvard Law Review (1935). 1165. 
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But this case contains all the constituents of the concept, 
“pious foundations for Masses,” in canon law, not only for 
the works of piety, viz., the supplying of the altar breads and 
the maintenance of the Sanctuary Lamp, but also for the 
Masses. 

There are no restrictions at common law on the power of the 
owner of property to make gifts of property for the purpose 
of establishing pious foundations, but in some States there are 
statutory restrictions on the amount which may be so devised 
or bequeathed, and there are some statutory restrictions as to 
the time of execution of a will so disposing of property, and 
there are statutes in some States restricting the amount of 
property, real or personal, which may be held by a charitable 
corporation. Furthermore, natural law in general restricts 
under certain circumstances the amounts that may be 
bequeathed or devised, or given inter vivos, for pious 
foundations.** 

It is submitted that canon law requires that the bishops of 
the United States, and also the bishops of England and Ire- 
land, Porto Rico and the Philippine Islands, Canada except 
Quebec, Australia, India except Ceylon, and the British 
Dominions except South Africa, in short the bishops of all 
countries under the common law system, should never accept 
or administer pious foundations for Masses as trusts, not only 
because of the repelling example of the Guzman foundation, 
but also and this is the important reason, because canon 1544 
expressly requires pious foundations for Masses in such coun- 
tries to be created by gifts of property with an equitable 
charge against the income of such property, and not by trusts. 

REVEREND KENNETH R. O’ Brinn 
Los ANGELES, CALIFORNIA 
APPENDIX 
Form of Petition for Foundation for Masses. (Realty) .44 

43 See O’Brien and O’Brien, “Gifts for Masses Are Restricted by State 

Statutes and Church Laws’—17 Southern California Law Review, 144. 


44 Optional recommendations for Ordinaries of matters to be incorporated 
in the form: The local Ordinary shall have the power to reduce the number 
of Masses to be celebrated in proportion to any decrease in the income, 
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without being required to obtain permission therefor from the Apostolic See. 
He shall also have power to authorize any changes in the administration of 
the foundation consistent with the proper management thereof, including, 
but not limited to, as examples, time, place and celebrant of the Masses. 


I John Doe, of Los Angeles, California, petition the Roman Catholic 
Archbishop of Los Angeles, California, corporation sole, to establish a pious 
foundation for Masses, accepting from me a gift of the following described 


real property |: —— A 
Puen) fo ne SS SS 
The obligation is the celebration of —— Masses annually 


jo UN ot ee SSS SSS ee 


for —— years, for —£@£@ — ——HH— 


The burden is to be satisfied out of the income from the realty, which now 
has and it is estimated will continue to have indefinitely a net rental of 
$ annually. 


I intend to create an equitable charge on said income, but not on the 
realty, itself. I do not intend to create a trust. There is to be no personal 
liability on the donee. 

Dated at Los Angeles, California, 
(signed) John Doe. 


Form of Gift Realty — in California. 


For consideration, I, John Doe, of Los Angeles, California, do hereby grant 
to the Roman Catholic Archbishop of Los Angeles, corporation sole, all that 
real property described as follows: 


This conveyance is a gift to establish a pious foundation for Masses. The 
burden is the celebration of —— Masses annually 
{oy=—_ years, for® ————— eee ee eee 


The burden is to be satisfied out of the income from the realty. An equit- 
able charge is hereby created on said income, but not on the realty, itself. 


I do not intend to create a trust. There is 
z to be n Et 
grantee. 0 personal liability on the 


To have and to hol i i - 
ne 0 hold to the said grantee and his successors and assigns 


Witness my hand this —— day of —————,, 19 ——. 
(Acknowledgment) 


(signed) John Doe 
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Form of Petition for Foundation of Masses. (Personalty) 45 


tL John Doe, of Los Angeles, California, petition the Roman Catholic Arch- 
bishop of Los Angeles, corporation sole, to establish a pious foundation for 
Masses, accepting from me a gift of the following described personal property : 


The obligation is the celebration of —— Masses annually ——- — 


for —— years, for 


The burden is to be satisfled out of the income from this property, which 
now has, or readily has, and it is estimated will continue to have indefinitely 
a net income of $ annually. 


I intend to create an equitable charge on said income, but not on the prop- 
erty, itself. I do not intend to create a trust. There is to be no personal 
liability on the donee. 


Dated at Los Angeles, California, 
(signed) John Doe 


Form of Gift of Personalty — in California. 


Know All Men By These Presents: That I, John Doe, of Los Angeles, Cali- 
fornia, for consideration do by these presents grant and convey unto the 
Roman Catholic Archbishop of Los Angeles, corporation sole,46 the following 
istestrslayere) jaya Tan ilk Gowwaje(Sen eo 


This is a gift to establish a pious foundation for Masses. The burden is 
the celebration of —— Masses annually 


for —— years, for — AAA 
The burden is to be satisfied out of the income from the property. An 
equitable charge is hereby created on said income, but not on the property, 
itself. I do not intend to create a trust. There is to be no personal liability 
on the donee. 
To have and to hold the same unto the donee, his successors and assigns 
forever. 


, 19 —— 


Witness my hand this —— day of 


(signed) John Doe 
(Acknowledgment) 


45 Optional recommendations for Ordinaries of matters to be incorporated 
are the same as in form for realty. 

46 The donee may be any ecclesiastical moral person, but in the matter of 
conveyance the secular laws should be followed. 
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CANONICAL 
SACRA CONGREGATIO DE DISCIPLINA SACRAMENTORUM 
EPISTULA 


AD ORDINARIOS DE CUSTODIA ET PROTECTIONE SANCTISSIMAE 
EUCHARISTIAE ADVERSUS BELLICOS INCURSUS. 


Quam longe lateque immoderatus bellicus furor per universum 
paene orbem saeviat atque omnia pessumdet, adhibitis tormentis 
bellicis omnes genus, tum aéris tum maritimis tum terrestribus, 
nemo est qui non videat. 

Atam dira armorum direptione, proh dolor, immunia non sunt ipsa 
quoque sacra Dei templa, quae sacrosanctum Christi Corpus sub 
eucharisticis Speciebus delitescens asservant. 

Ad quamlibet irreverentiam, quantum fieri poterit, a Sanctissima 
Eucharistia arcendam, sacra haec Congregatio Ordinariorum (can. 
198 § 1) mentem convertere studet ad perquirenda media accomo- 
datiora: quamvis non ignoret nonnullos Execmos Praesules lauda- 
biliter ad rem idoneas normas suis parochis ecclesiarumque rectori- 
bus iam suppeditasse. 

Quaedam idcirco hisce litteris visum est concinnare, quae Ordi- 
nariis atque presbyteris Sanctissimae Eucharistiae custodibus in- 
serviant ad tam grave, quo adstringuntur, munus explendum. 

1. Apprime sacerdotes missalis rubricam, De def. in cel. Miss. 
occ., X, n. 2, prae oculis habeant, si incursionis nuncio percelluntur 
dum sacra peragunt Mysteria, quae inter alia praescribit: “Si sacer- 
dote celebrante . . . timeatur incursus hostium vel alluvionis vel ruina 
loci ubi celebratur, ante consecrationem dimittatur Missa, post con- 
secrationem vero sacerdos accelerare poterit sumptionem Sacra- 
menti, omissis omnibus aliis.” 

2. Prudenti Ordinarii iudicio, spectato hostilium offensionum in- 
cumbente periculo, potestas committitur suspendendi ad tempus, 
donec scilicet periculum ipsum perseveret, facultates asservandi 
Sanctissimam Eucharistiam in ecclesiis, quae tamen paroeciales aut 
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praecellentes in loco non sint; et in oratoriis semipublicis, idest cap- 
pellis. communitatum, seminariorum, nosocomiorum etc., ubi sacer- 
dos aut diaconus praesto non sit, qui sacras Species in tuto collocare 
possit tempore incursionum; necnon praesertim in oratoriis domes- 
ticis. 

3. In communitatibus tamen per sacerdotes aut moniales mode- 
ratis, quae de more semipublicum habent oratorium, si contingat 
quod specialis locus sit deputatus ut refugium, quod vocant, contra 
bellicas insidias communitati exclusive reservatus, qui locus sit ap- 
tus et decens, ibi pro oratorio asservari poterit etiam habitualiter 
Sanctissima Eucharistia, aptato altari convenienter ornato cum 
ciborio conopeo contecto, cum lampade electrica diu noctuque col- 
lucescente, ibique communitatis membris licebit sueta pietatis exer- 
citia explere. Quoties autem Missa in oratorio litetur ad commo- 
dum praebendum sacrae Communionis suscipiendae, consecrentur 
dumtaxat particulae necessariae. 

4. Ita pariter, in urbibus praefatis incursibus magis expositis, si 
ecclesia cryptam aut sacellum subterraneum habeat, aut facile ibi 
aptari possit, quod contra hostiles iniurias securitatem praeseferat, 
ibi Sanctissima Eucharistia potest continenter asservari in altari 
cum tabernaculo recondito in loco tutiore, servatis quae n. 3 dixi- 
mus; et si ibi facilis pateat accessus ac suppetat loci capacitas, in- 
tegrum sit fidelibus sacris functionibus interesse. 

5. Canone 1269 § 3 casui prospicitur in quo “ gravi aliqua sua- 
dente causa ab Ordinario loci probata, non est vetitum Sanctissi- 
mam Eucharistiam nocturno tempore extra altare...in loco tutiore 
et decenti...asservari...”. Hoc iuris praescriptum iam expendi- 
mus in Instructione De Sanctissima Eucharistia sedulo custodienda 
diei 26 maii 1938 ad 5:1 ubi tali asservationis modo magis consuli 
dicebatur securitati Sanctissimae Eucharistiae praesertim adversus 
fures: at hoc valere etiam in bellicis offensionibus evidens est, et 
quidem etiam diurno tempore, si necesse sit. 

Hic locus tutior potest esse etiam specialis aliquis recessus, subter 
ecclesiam aut sacrarium vel in paroeciali domo, potissimum si sac- 
rae Species includantur in quadam arca ferrea, artificum iudicio 
construenda ut ab igne, umore aliaque offensione protegatur, imis 
ecclesiae muris aut intimo marmoreo columnae stylobati inserenda,. 
servatis, quantum fieri poterit, legibus liturgicis atque citata In- 
structione. 


1 Acta A. Sedis, vol. XXX, pag. 98 seqq. 
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6. Aliquando praestabit, uti iam innuimus n. 3, tot dumtaxat 
singulis diebus conseerari hostias quot sufficiant fidelibus sacra 
Dape sese refecturis, consumptis iis quae forte inde superfuerint, 
praeter eas quae viatico aut communioni infirmis ministrandis Te- 
serventur, et hae suadetur ut collocentur non in ordinaria pyxide, 
sed in theca quadam ex solido metallo confecta, omnino obstructa, 
decenti iuxta morem, facilius recondenda et transferenda. 


Sacerdos vero, qui prope ecclesiam incolit, incursionis tempore 
praefatam thecam cum sacris Particulis ita reservatis arripiat et in 
locum tutum deferat. 

7. Valde autem expediet ut parochus edoceat aliquos fideles, pru- 
dentia ac pietate praestantes —in primis sodales confraternitatis 
Sanctissimi Sacramenti, cuius praecipue est curam Sanctissimae 
Eucharistiae exhibere et cultum promovere—in extrema necessitate, 
nempe si parochus aut sacerdos in loco desit et periculum profana- 
tionis Sanctissimae Eucharistiae immineat, Sacras Species in loco 
tuto ponere aut forte deperditas quam diligentissime requirere et 
colligere. 

8. Hae, quae recensuimus, quaedam dumtaxat sunt normae ad 
enunciatum finem attingendum; his vero quominus aliae addantur, 
quae inspectis locorum peculiaribus adiunctis magis idoneae reperi- 
antur, nihil vetat; imo enixe Ordinarios adhortamur ut, si efficaciora 
comperiant media, iisdem utantur. 


Gratum equidem foret huic sacrae Congregationi suo tempore ea 
omnia agnoscere quae Ordinarii moliti fuerint ad tuendam Sanctissi- 
mam Eucharistiam adversus bellicos incursus. 

Ssmus Dominus Noster Pius Divina Providentia Papa XII, in 
Audientia Excmo Secretario huius S. Congregationis die 14 septem- 
bris 1943 concessa, praefatam epistulam, ab EE. PP. in Plenariis 
Conventibus maturo ac diligenti examini iam subiectam, approbare 
dignatus est ac publici iuris fieri iussit in Commentario Officiali 


Acta Apostolicae Sedis et exsecutioni illico demandari; cum deroga- 
tionibus necessariis et opportunis. 


| Datum Romae, ex aedibus Sacrae Congregationis de disciplina 
Sacramentorum, die 15 mensis Septembris anni 1943. 


D. Carp. Jorio, Praefectus. 
F. Bracct, Secretarius.! 


1 AAS, XXXV (1943), 282. 
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SACRA CONGREGATIO RITUUM 
SANCTI DEODATI sev NANCIEN. 


Beatificationis et Canonizationis Venerabilis Servae Dei Mariae 
Teresiae a Iesu, in saeculo Alexiae Le Clerc, Fundatricis Canonis- 
sarum Regularium 8. Augustini Congregationis Nostrae Dominae. 


Surer Dvusio 


An et de quibus miraculis constet in casu et ad effectum de quo 
agitur. 

[Pater Beatissimus] edixit: Constare de instantanea perfectaque 
sanatione. I. Sororis Mariae a S. Aloisio a cancro in abdomine; 
IT. Sororis Mariae Caeciliae de VEstoille a spondylite cervicali 
tuberculari; III. Sororis Eleonorae Le Clerc a gravissimo impeti- 
ginoso eczemate capitis et aurium. 

Hoc autem decretum publici iuris fieri et in acta S.R.C. referri 
mandavit. 

Datum Romae, die 21 Martii a. D. 1943. 

% C. Carp. Satori, Ep. Prasen., Praefectus. 
L. KS. A. Cartinct, Secretartus.” 


ROMANA sev S. LUDOVICI 


Canonizationis B. Philippinae Duchesne Virginis, e Societate 
Sororum a Sacro Corde Iesu. 


Super Dvusio 


An signanda sit Commissio Reassumptionis Causae in casu et ad 
effectum de quo agitur. 

Facta ..., subsignato die, per infrascriptum Cardinalem, Sanctis- 
simo D.N. Pio Papae XII relatione, Sanctitas Sua, EMorum Patrum 
Cardinalium rescriptum ratum habens, propria manu Commis- 
sionem Reassumptionis Causae Canomzationis Beatae Philippinae 
Duchesne, Virginis, signare dignata est. 

Datum Romae, die 9 Aprilis a. D. 1943. 

%C. Carp. SaLorti, Ep. Pramn., Praefectus. 


L. KS. A. Carrnet, Secretarvus.$ 


2 AAS, XXXV (1943), 266. 
8 AAS, XXXV (1943), 268. 
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BRIXIEN. 


Beatificationis et Canonizationis Venerabilis Servi Dei Innocenti 
a Bertio, Sacerdotis Professi Ordinis Minorum Capuccinorum. 


Super DvusBio 


An constet de virtutibus theologalibus Fide, Spe, Caritate tum mn 
Deum cum in proximum, nec non cardinalibus Prudentia, Iustitia, 
Temperantia, Fortitudine earumque adnexis in gradu heroico in 
casu et ad effectum de quo agrtur. / 

[Pater Beatissimus] edixit: Constare de virtutibus theologalibus 
Fide, Spe, Caritate cum in Deum, tum in prozimum nec non de 
cardinalibus Prudentia, Iustitia, Temperantia, Fortitudine earum- 
que adnexis Venerabilis Innocentii a Bertio in gradu herotco in casu 
et ad effectum, de quo agitur. 

Hoc autem decretum publici iuris fieri et in acta S. Rituum Con- 
gregationis referri mandavit. 

Datum Romae, die 21 Martii a. D. 1943. 

MC. Carp. Satotti, Ep. Praen., Praefectus. 


LS. A. Carinct, Secretarius.* 


MATRITEN. 


Beatificationis et Canonizationis Venerabilis Servae Dei Vin- 
centiae Mariae Lopez y Vicuna, Fundatricis Instituti Filiarum 
Mariae Immaculatae pro Puellis Famulatui Addictis. 


Surer Dvusio 


An constet de virtutibus theologalibus Fide, Spe, Caritate tum in 
Deum cum in proximum nec non de cardinalibus Prudentia, Iustitia, 
Temperantia, Fortitudine earumque adnexis in gradu heroico in 
casu et ad effectum de quo agitur. 

[Pater Beatissimus] edixit: Constare de virtutibus theologalibus 
Fide, Spe, Caritate cum in Deum tum in proximum nec non de 
cardinalibus Prudentia, Iustitia, Temperantia, Fortitudine earum- 
que adnewis Venerabilis Vincentiae Mariae Lépez y Vicuaa in gradu 
heroico in casu et ad effectum de quo agrtur. 


4AAS, XXXV (1948), 285. 
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Hoc autem decretum promulgari et ad acta S. Rituum Congrega- 
tionis referri mandavit. 
Datum Romae, die 21 Martii a. D. 1943. 
% C. Carp. Satorti, Ep. Praen., Praefectus. 
LS. A. Carinc1, Secretarius.® 


COMMISSIO PONTIFICIA DE RE BIBLICA 
RESPONSUM 


De versionibus Sacrae Scripturae in linguas yvernaculas 


Pontificia Commissio de Re Biblica ad solvendam quaestionem 
sibi propositam de usu et auctoritate versionum biblicarum in 
linguas vernaculas, praesertim ex textibus primigeniis, atque ad 
suum decretum De usu verstonum Sacrae Scripturae in ecclesiis d.d. 
30 Aprilis 1934 magis declarandum, sequentes normas referre et 
commendare opportunum duxit: 

Quandoquidem a Leone XIII f. r., Pontifice Maximo, in Litteris 
encyclicis Providentissimus Deus (Acta Leonis XIII, vol. 13, p. 
342; Enchiridion Biblicum, n. 91) commendatum fuit, ut ad peni- 
tiorem cognitionem et declarationem uberiorem verbi divini adhibe- 
antur primigenii Bibliorum textus; eaque commendatione, sane non 
in solum commodum exegetarum et theologorum facta, visum est ac 
videtur propemodum consultum, ut iidem quoque textus in linguas 
communiter notas seu vernaculas, utique sub vigili competentis 
auctoritatis ecclesiasticae cura, iuxta probatas scientiae sacrae ada- 
eque profanae leges vertantur; quoniam porro ex Vulgata editione, 
‘quam unam et solam inter latinas versiones tunc temporis circum- 
latas Synodus oecumenica Tridentina declaravit authenticam 
(Conc. Trid., sess. IV, decr. De editione et usu Ss. Librorum; Ench. 
Bibl., n. 46), desumptae ut plurimum sunt pericopae biblicae in 
liturgicis Ecclesiae Latinae libris ad sacrosanctum Missae Sacrifi- 
‘cium et ad officium divinum publice legendae; 

servatis servandis: 

1° Versiones Sacrae Scripturae in linguas vernaculas sive ex Vul- 
gata sive ex textibus primigeniis factae, dummodo competentis auc- 
toritatis ecclesiasticae licentia editae sint ad normam can. 1391, a 
fidelibus pro privata ipsorum pietate rite adhiberi et legi possunt; 
aatque etiam, si qua versio, diligenti tum textus tum adnotationum 


5 AAS, XXXV (1943), 288. 
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examine a viris biblica et theologica scientia excellentibus peracto, 
magis fida et apta inventa sit, hanc Episcopi sive singuli sive in 
conventibus provinciae vel nationis suae congregati, fidelibus suae 
curae commissis peculiariter, si placuerit, commendare possunt. 

2° Pericoparum biblicarum in linguam vernaculam versio quam 
forte sacerdotes s. Missam celebrantes, pro consuetudine vel pro 
opportunitate, post lectum ipsum textum liturgicum, populo prae- 
lecturi sint, iuxta responsum Commissionis Pontificiae de Re Biblica 
(Acta Ap. Sedis, 1934, p. 315), textui latino, nempe liturgico, con- 
formis sit oportet, integra manente facultate illam ipsam versionem, 
si expediat, ope textus originalis vel alterius versionis magis per- 
spicuae apte illustrandi. 

Quod responsum Ssimus D.N. Pius Pp. XII, in audientia die 22 
Augusti an. 1943 infrascripto Revo Consultori ab Actis benigne 
concessa, ratum habuit et publici iuris fier1 mandavit. 

Romae, 22 Augusti 1943. 


Iacosus M. Vost£, Consultor ab Actis.® 


WAR TIME EUCHARISTIC FACULTIES GRANTED IN FAVOR 
OF THE CHURCH IN CANADA.? 
Sacra CONGREGATIO 
Dr SACRAMENTIS 
N. 4200/42 


Romae, die 8 Septembris1942 
BEATISSIMB PATER: 


Vicarius Castrensis in Ditione Canadensi, ad pedes Sanctitatis: 
Vestrae provolutus, humiliter facultatem postulat permittendi Ca- 
pellanis Militaribus Missae celebrationem horis pomeridianis necnon 
dispensandi a lege ieiunii eucharistici sive sacerdotes Sacrum 
litantes sive milites ad S. Synaxim accedentes, attentis temporis: 
belli peculiaribus rerum adiunctis. 

Ex Audientia SSmi diei 1 Septembris 1942 

Sanctissimus Dominus Noster Pius Papa XII, audita relatione 
Emi Cardinalis Secretarii Status, attentis praesentis temporis peculi- 

6 AAS, XXXV (1943), 270. 

1Credit is given Revue Eucharistique du Clergé and to Rev. Moise Roy, 
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by the Most Rev. Apostolic Delegate in Canada. ae} 
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aribus circumstantiis necnon expositis ab Excio Oratore, eidem gra- 
tiam indulgere benigne dignatus est iuxta preces, dummodo initium 
Missae ne fiat post horam decimam nonam cum dimidio et quatenus 
milites nequeant mane SS. Missae Sacrificio adsistere; servato 
ieiunio ante Missae celebrationem vel S. Communionem per quat- 
tuor saltem horas post cibi solidi sumptionem et per unam tantum 
horam post sumptionem potus, non tamen alcoolici; remoto semper 
quocumque profanationis, sacrilegii vel irreverentiae periculo ceter- 
isque animae et corporis servatis dispositionibus: contrariis qui- 
buscumque minime obstantibus. 
Praesentibus valituris ad tempus actualis belli. 

G. Srmrpa, Subsecr. 

L.&S. 


The Military Vicar has extended this faculty to chaplains only 
and only for the convenience of those who can not assist at Mass in 
the morning, limiting the time to 4:00-7:00 P. M. Civilians are to 
be informed that they can not avail themselves of the dispensation 
from the Eucharistic fast; on Sundays and holy days, civilians do 
not satisfy their obligation by assisting at Mass celebrated under 
this privilege. 


War WORKERS. 
Sacra CONGREGATIO 
Ds SACRAMENTIS 
N. 972/43 
Romae, die 19 Aprilis 1943 
BEATISSIME PATER: 


Delegatus Apostolicus in Ditione Canadensi et Terra Nova, ad 
pedes Sanctitatis Vestrae provolutus, humiliter postulat ut dispensa- 
tio ieiunii eucharistici fidelibus Statuum Foederatorum A. S. noc- 
turno tempore laboribus pro Reipublicae defensione addictis con- 
cessa, extendatur ad operarios enunciatae Ditionis qui in iisdem re- 
rum adiunctis versantur. 

Ex Audientia SSmi die 12 Aprilis 1943. 

SSmus Dominus Noster Pius Papa XII, audita relatione infra- 
scripti Cardinalis Sacrae Congregationis de Sacramentis Praefecti, 
aitentis expositis ab Excmo Oratore, gratiam extensionis benigne in- 
dulgere dignatus est iuxta preces: servato ielunio quattuor horarum 
post cibi solidi sumptionem et unius saltem horae post sumptionem 
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potus, non tamen alcoolici; remoto quovis scandalo et admirationis 
periculo ceterisque animae et corporis servatis dispositionibus: con- 
trariis quibuscumque minime obstantibus. 


Praesentibus valituris ad tempus actualis belli. 
D. Carp. Jorio, Praef. 
LS. Fr. Bracct, Secret. 


This faculty has been subdelegated to all priests enjoying juris- 
diction for hearing confessions, so that either in confession or 
outside it they may grant it for six months with the power of 
renewal every six months. 


NURSES. 
Sacra CONGREGATIO 
De SACRAMENTIS 
N. 4517/43 
Romae, die 28 Septembris 1943 
BEATISSIME PATER: 


Delegatus Apostolicus in Ditione Canadensi et Terra Nova, ad 
pedes Sanctitatis Vestrae provolutus, humiliter postulat ut dispen- 
satio a lege ieiunii eucharistici, fidelibus eiusdem Ditions nocturnis 
laboribus pro Reipublicae defensione addictis per Rescriptum 8. C. 
de Sacramentis N. 972/43 concessa, extendatur ad infirmorum min- 
istros utriusque sexus qui item nocturno tempore suo munere fun- 
guntur. 

Ex Audientia SSmi diei 20 Septembris 1943 

SSmus Dominus Noster Pius Papa XII, audita relatione Emi 
Cardinalis 8. Congregationis de Sacramentis Praefecti, attentis ex- 
positis ab Excmo Oratore, gratiam extensionis benigne indulgere dig- 
natus est iuxta preces: servato ieiunio quattuor saltem horarum post 
cibi solidi sumptionem et unius saltem horae post sumptionem potus, 
non tamen alcoolici; remota quacumque scandali vel admirationis 
fidelium occasione, quovis sacrilegii vel irreverentiae erga Sacra 
Mysteria periculo amoto, ceterisque animae et corporis servatis dis- 
positionibus: contrariis quibuscumque minime obstantibus. 

Praesentibus valituris ad tempus actualis belli. 


aS 
L.«S. RAccI, Secret. 
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THE Sick In Hospita.s. 


Sacra CONGREGATIO 
De SacRAMENTIS 
N. 4596/43 
Romae, die 28 Septembris 1943 
BEATISSIME PATER: 


Delegatus Apostolicus in Ditione Canadensi et Terra Nova, ad 
pedes Sanctitatis Vestrae provolutus, humiliter postulat ut dispen- 
sentur a lege ieiunii eucharistici, ita ut aliquid per modum potus et 
medicinae ante SS. Communionem sumere valeant, fideles infirmi in 
nosocomiis eiusdem Ditionis degentes. 


Ex Audientia SSmi diei 20 Septembris 1943. 

Sanctissimus Dominus Noster Pius Papa XII, audita relatione 
Emi Card. Praefecti Sacrae Congregationis de Sacramentis, attentis 
expositis, Excmo Delegato Apostolico gratiam iuxta preces indulget, 
remota quacumque scandali vel admirationis occasione, quovis sacri- 
legii vel irreverentiae erga Sacra Mysteria periculo amoto, ceteris- 
que animae et corporis servatis dispositionibus: contrariis quibus- 
cumque minime obstantibus. 


Praesentibus valituris ad triennium. 
F. Bracct, Secret. 


L.KS. 


A decree of the Sacred Congregation of Rites issued January 
28th, valid for one year, permits the use of the oils blessed on Holy 
Thursday of 1943 until they are exhausted in places where it is im- 
possible to obtain a sufficient quantity of olive oil for the blessing 
of Holy Thursday 1944. 


*% * * *% % % 


The beatification cause of Venerable Maria Desolata Torres 
Acosta, founder of the Sister Servants of Mary, was discussed at a 
preparatory meeting of the Sacred Congregation of Rites. 


* * * * * * 


The Sacred Congregation of Religious has approved the statutes 
for the Oratory of St. Philip Neri, according to which a union or 
confederation of the numerous Oratories is provided, to foster which 
the International College of the Oratorians has been established by 


Pope Pius XII. 
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The Diocese of San Vicente has been established in the Republic 
of El Salvador by a division of the Archdiocese of San Salvador. 


* * * a = = 


The aid of the Holy See has been continuously extended to the 
Poles in Poland since 1939 and Polish refugees and prisoners have 
been assisted in all parts of the world, including Africa, Iran and 
Traq. 


* * * * * * 


SECULAR 
Drarr oF FEDERAL RULES OF CRIMINAL PROCEDURE 


The second preliminary draft of Federal Rules of Criminal Pro- 
cedure has been published as prepared by the Advisory Commit- 
tee on Rules of Criminal Procedure appointed by the Supreme 
Court of the United States two years ago. The final draft is ex- 
pected to be ready during the summer. It will be then subject to 
approval by the Supreme Court. Notable among the provisions 
is that which would enable the defendant to request a change of 
venue to avoid local prejudice, a privilege that is extended under 
the procedural rules of many State courts. Verbosity in indict- 
ments is to be corrected under a requirement that a single para- 
graph should state the issue. In favor of the defendant also is 
the requirement that the court shall inform the accused of his right 
to be assisted by counsel. The probation service of the court 
is also required to make a pre-sentence investigation and to re- 
port on previous criminal record, financial condition, and circum- 
stances affecting behavior, matters that will be helpful in imposing 
sentence, arranging probation, or providing correctional treatment. 
This report shall be available on conditions laid down by the court 
to the respective attorneys and interested agencies. In the interests 
of speedy justice, three provisions are outstanding: the defendant is 
to make all his objections at one time; the defendant is required to 
give advance notice when he proposes to set up an alibi; removal 
proceedings from one Federal district to another are eliminated 
within the same State or even if the arrest is made within one hun- 


dred miles of the location of the court where the prosecution is 
pending. 


* * * % 2 * 


By a four-to-one decision the Supreme Court of Connecticut has 
handed down a decision favoring Most Rev. Maurice F. McAuliffe, 
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D.D., Bishop of Hartford, and other plaintiffs, in a suit concerning 
the title to the property of the Greek Catholic Church of St. John 
the Baptist, Bridgeport, Connecticut. The basis of the decision was 
the principle so generally recognized throughout the United States, 
that where a congregation is associated with higher ecclesiastical 
bedies in the same denomination, though the congregation is free 
under our laws to change its creed, it can not in so doing take 
with it the property of the congregation dedicated to the purposes 
of the creed professed by the body of which the congregation was 


a member. 
* * * * * * 


PENDING LEGISLATION IN CoNGRESS 


Senate Bill No. 592, now pending, would make it unlawful to pub- 
lish or circulate printed matter concerning a candidate for election 
to federal office that would be of a fraudulent or scurrilous character 
tending to incite hatred against any religious sect or creed or 
against any race. Senate Bill No. 594, also pending, applying to 
the same political forces, would require the disclosure of the persons 
or groups issuing published matter which exposes, or tends or seeks 
to expose, to public hatred or contempt any group or class of per- 
sons, comprised of or including persons who are citizens of the 
United States or subject to the jurisdiction thereof, because of race, 
religion, descent, or nationality. 

* * * * * % 


A last-minute clause was inserted into the Austin-Wadsworth 
civilian draft bill pending before Congress providing for individuals 
who might oppose war work because of religious convictions. 


* * * * * * 


An amendment to the deficiency appropriations bill has been re- 
jected by a Senate-House committee. It would have permitted 
conscientious-objectors to train and serve in overseas relief. 


* % * * * * 


New York 


State Senator Richard A. Di Costanza, has introduced into the 
Senate of New York a bill providing that children eight years of 
age and more receive instruction in religious and racial tolerance, 
subjects and textbooks to be chosen by the regents of the Univer- 
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sity of the State of New York, but to be such as recount the con- 
tributions of the various races to the growth of culture in this 
country and provide a scientific description of the various races of 
the world. Another bill, introduced into the Assembly by Repre- 
sentative Louis L. Friedman would make criminal bigotry a felony, 
if manifested by an oral or written overt act or by the distribution 
of bigoted propaganda or by bigoted assemblages. A less drastic 
bill was introduced by Representative William F. Bowe, providing 
for a seven-man commission to investigate anti-Semitism and anti- 
Catholicism, as well as other aspects of racial, religious, and polit- 


ical intolerance. 
* ¥ % * * = 


Two bills have been introduced into the New York State Legisla- 
ture that would provide for the creation of a State Good Will Com- 
mission to promote racial and religious understanding. 


* * * * * * 


A bill has been introduced into the New York Legislature with 
the support of The State Council of Churches (Protestant), author- 
izing the Governor to appoint a Youth Correction Authority com- 
posed of three members with exclusive powers over juvenile offend- 
ers from the age of 16 to the age of 21. 


* * * * * * 


A bill sponsored by Assemblyman William A. J. Glancy in the 
New York Legislature that would legalize pari-mutuel betting on 
horse races away from the tracks is opposed by the New York State 
Council of Churches. 


x x * * * * 


New JERSEY 


A bill pending in the New Jersey Legislature would permit two 
hours of religious instruction a week to be given to children attend- 
ing public schools, subject to the approval of the local boards of 
education. The State CIO executive board is opposing the bill on 
rather tenuous grounds, viz., that religion is the business of the 


churches and that demarcations based ae 
on reli 
tend to emphasize them. bious differences only 
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A bill has been introduced into the New Jersey Legislature which 
would permit marriage by proxy for the duration of the war when 


one of the parties is in the armed forces. 
* * * * * * 


RuHopE ISLAND 


Representative John J. Wrenn has introduced a bill into the Leg- 
islature of Rhode Island, making it libel to publish written or 
printed material with malicious intent to stir up hatred of any 
group on the ground of race, color or religion. The fine may be as 
high as $1,000.00 under the bill, and imprisonment as great as one 
year, or both penalties may be imposed. A bill to prevent racial 
or religious discrimination by employers has passed the lower 
branch. 

* * * * * * 

A bill was introduced into the Legislature of Rhode Island, which 
would provide for a special state council of eleven members to pro- 
mote interracial good will between labor, civic, religious, and fra- 
ternal groups in the State, and would encourage interracial cultural 
studies in public and parochial schools. 


* * * * * * 


KENTUCKY 


New bills have been introduced into the Kentucky Assembly to 
provide bus transportation for private and parochial school children 
written in such a way as to escape the fate of the 1940 bill which 
was declared unconstitutional by the Court of Appeals. 


* * * * * * 


A bill pending in the Kentucky Legislature would permit news- 
papers to advertise bingo, drawings, and other games of chance 
when sponsored by religious and charitable institutions. 


* * * * *% *% 


Kentucky’s House of Representatives has returned to committee 
a bill providing for the hanging of the Ten Commandments in every 
public school room. Amendments provided for a similar display 
of the Beatitudes and the Lord’s Prayer. Eventually the bill was 
made an absurdity by amendments that required similar exhibi- 
tion of the tenets of Mohammedanism, Buddhism, and all other 


religions. 
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The Missouri State Constitutional. Convention’s Committee on 
the Bill of Rights recommends an easing of the restriction on re- 
‘ligious corporations that permits them to hold real estate only 
when used for churches, parsonages, and cemeteries, SO that they 
might enjoy the usual rights in this respect of other corporations. 


* * x x * = 


The Greater Cincinnati Council of Churches has asked the Ohio 
Council of Churches to take immediate steps to test the constitu- 
tionality of a bill legalizing bingo which was passed at the past 
session of the State legislature. 


* * * * = = 


A bill to prohibit the issuance of marriage licenses except between 
the hours of 8:00 A. M. to 5 P. M., has been approved by the 
Mississippi House and sent to the Senate. 


* * * * * * 


A law passed by the Indiana State legislature in 1937 taxing 
income-producing properties of religious, charitable, educational, 
and fraternal institutions was to have gone into effect on March 1, 
of this year, but court action has been taken to set aside the taxing 
statute. 


* * * * * * 


The Attorney General of North Carolina has ruled that property 
owned by a church and used as a parsonage is not exempt from 
assessment levied for improvement of a city street. 


* * % * * * 


The Supreme Court of the United States, in a case involving a 
member of Jehovah’s Witnesses, rendered a 5-4 decision upholding 
a State statute preventing public street sales of religious pamphlets 
by minor children as not being opposed to the constitutional rights 
of religious freedom or the basic rights of parenthood. 


% * x * * * 


The Federal District Court at Spokane, Washington, dismissed 
contempt charges against a member of Jehovah’s Witnesses who 


refused to serve on the petty jury on the ground that it was con- 
trary to his religious convictions. 
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The Federal Court at Pittsburgh sentenced forty-six members 
of Jehovah’s Witnesses to five years in jail for violating the draft 
law. 


= = * ¥ * *% 


A decision of the Supreme Court of South Carolina upholding a 
tax on the sale of religious literature in a case involving a member 
of Jehovah’s Witnesses, has been appealed to the United States 
Supreme Court by the American Civil Liberties Union. 


* * * % * *% 


Under a ruling of a Vancouver court, members of Jehovah’s 
Witnesses can not successfully claim exemption from selective serv- 
ice as ministers. 


*% % * * * * 


Justice T. Allan Goldsborough of the District Court in the Dis- 
trict of Columbia dismissed a suit for an injunction against barring 
from the mails of a book, Soldiers’ Songs, the court stating that the 
Postmaster General is the sole judge under the statutes as to the 
obscenity of printed matter being sent through the mails. 


= * % * * *% 


An injunction suit against the Postmaster General instituted by 
the Consumers’ Union to prevent him from excluding from the mails 
a report on contraceptives was dismissed in the District Court in 
the District of Columbia. 


*% % & % % * 


The Attorney General of Wisconsin has ruled that under the 
State’s relief program county and local relief units must furnish 
and pay for Christian Science treatment for relief participants who 
request it on the ground that it is medical aid. 


% % % *% * % 


The 1943 Maryland act forbidding the advertising of one’s self 
as authorized to perform marriages was held to be constitutional 


by the Court of Appeals. 


* * % * *% % 


Ordained clergymen and students of recognized theological 
schools are exempted from the provisions of a revised National War 
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Service Act introduced in the Senate and House of Representatives 
in response to the President’s recommendation of a civilian draft. 


* *% * * * * 


The clergy and religious workers are rated as engaged in highly 
essential service in revised OPA plans for the rationing of passen- 
ger automobile tires, but the order of precedence among essential 
users rests with local rationing boards. 


* % * * * = 


The Federal Civil Service Commission has ruled that any person 
found to be a member of the Communist Party or to be a follower 
of the Communist “Party line” has no place in the government in 
time of war or in time of peace. 


* * * * * * 


All branches of Common Pleas Court sitting in Cleveland, Ohio, 
approve a proposal to establish a Catholic court of domestic rela- 
tions that would provide pre-trial service to Catholic petitioners 
and Common Pleas Judge Samuel H. Silbert urged all religious 
groups to set up similar boards. 


*% * * * * * 


The National Commission for the Defense of Democracy 
Through Education, a vehicle of the National Educational Associa- 
tion ostensibly devoted to the advancement of education in the war 
and post-war United States, aims at obtaining support, financial and 
otherwise, for its federal aid bill, and uses attacks on the Catholic 
Church in its bulletin as a means of driving a wedge between the 
Catholic laity and the Catholic hierarchy. So charges Rt. Rev. 
Msgr. George Johnson, Ph.D., Director of the Department of Edu- 
cation of the National Catholic Welfare Conference. 


* * * * * * 


His Eminence, Cardinal Rodrigue Villeneuve, replying to eriti- 
cisms of the clergy for their expressing patriotic opinions said, 
“Without attaching more importance than is due to this kind of 
blackmail, it is necessary to recall that the opinions in question 
. .. do not constitute an act liable to ecclesiastical sanction, from 
the point of view of either natural law, or civil law, or canon law.” 
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Most Rev. James P. Davis, D.D., Bishop of San Juan, Puerto 
Rico, has accepted the principle of the plan of Dr. Jose Maria 
Gallardo, commissioner of instruction, which would require that 
parents designate whether their children attending public schools 
are to receive religious instruction during school hours and to state 
what religion they profess. The plan is to be tested in two schools 
of San Juan. 


* + * + * % 


A national novena was offered in England and Wales against an 
education bill that would have transferred the majority of Catholic 
schools to the control of the local State officials. 


* * * + * * 


The Congress of Uruguay has passed the minimum-wage and 
family allocation bill based on the Papal Encyclicals and sponsored 
by Union Civica, the Catholic party. The President has signed the 
bill and it is now operative. 


% * * * * * 


The high court of Portugal by a vote of 9-7 has sustained Pope 
Pius XII’s private-law action for exemption of a legacy left by a 
Portuguese priest from an inheritance tax of 334%, the levying of 
which was contrary to the terms of the Concordat. 


* * % * * * 


The high court of Madras, India, has upheld an appeal of the 
Bishop of Trichinopoly, and restored certain chapels that had been 
seized by high-caste Catholics who had rebelled at his order to re- 
move railings separating the low-caste members of the congrega- 
tion from them in their places in church. 

% * % * * * 


The crucifixes, removed from the school rooms of the State 
schools of Goa, India, during a recent wave of anti-Catholic propa- 
ganda, have been restored. 


* * * * * * 


Amendment of article 31 of the Regulation of Military Duties 
of the Mexican Army, approved by the President, forbids the at- 
tendance at religious services in uniform as a violation of article 
130 of the Federal Constitution. 


Reviews 


BOOKS 


THE CANON LAW DIGEST. By T. Lincoln Bouscaren, S.J., S.T.D., 
LLB. Volume Il. The Bruce Publishing Company, Milwaukee. 
Pp. xii-656. 

An earlier edition of the second volume of The Canon Law Digest 
is now finally and definitely superseded by the present edition. 
The publisher promises that future documents will not involve a 
change in the present edition. Due to the until recent difficulty of 
obtaining the official commentary of the Holy See, the second vol- 
ume of The Canon Law Digest closes with November, 1941. How- 
ever, many documents of unofficial sources up to October, 1942, 
have been included. These dates, as indicated in the preface, leave 
at least a year to be accounted for, but this difficulty is undoubtedly 
due to the shortage of paper and manpower so that this volume had 
to go to press early. Gratitude should be expressed to the publisher 
for using his decreasing stocks of paper and his reduced staff of 
workmen in issuing a volume which is necessary for work in Canon 
Law. It is true, as a sometime editor of the Ecclesiastical Review 
once remarked of publications in general, that “few books are 
worth their paper”. This editor would certainly agree that the 
second volume of The Canon Law Digest deserves printing even in 
days of stress and shortage. 

The arrangement of the second volume of The Canon Law Digest 
does not differ from the arrangement of the first volume. Docu- 
ments, decisions, cases and references are placed under their re- 
spective canons. There is an abundance of cross-references. With- 
out disturbing the essential arrangement of the volume, consider- 
able advantage would have been gained by a very brief summary 
of documents which are, perhaps, of too particular an interest to 
be included completely under their respective canons. Specific 
mention is made of a reference under canon 471 to a union pleno 
wre of a parish to a religious Order. Dr. Bouscaren refers to a 
document establishing this union and to a commentary in Periodica 
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on this document. The salient features of the document would not 
have required more than a few lines. Even a brief statement of 
the commentary in Periodica need not have occupied more than a 
reasonable paragraph. The suggestion is made by the reviewer 
that the third and succeeding volume of The Canon Law Digest 
contain these summaries. They will be useful to and appreciated 
by students. 

It is, of course, impossible to mention all the documents con- 
tained in this volume. Attention will therefore be called to only 
those documents which the reviewer feels should be known by all 
students of Canon Law. 

Under canon 3 there is a complete translation of the Concordat 
with Portugal. This is a very late Concordat and can be profitably 
studied in classes of Public Ecclesiastical Law. Interesting details 
in regard to the solution of problems of competence can be found 
in this Concordat. Matters pertaining both to the teaching of re- 
ligion in schools and to the civil effects of marriage are sufficiently 
determined. Under canon 534 is recorded the letter of the Apos- 
tolic Delegate concerning the contracting of debts by religious com- 
munities. This document is of extreme importance as it considers 
the subject of bonds and annuities, and fixes six thousand dollars 
as a sum beyond which an apostolic indult must be obtained for 
alienation. Under canon 752 is a new formula of profession of 
faith and abjuration of heresy approved by the Holy Office. 

Under canon 830 is an important response of the Sacred Congre- 
gation of the Council. This response answered two questions con- 
cerning bequests for masses. The first question considered the 
possibility of interpreting a bequest for masses as sung masses 
when nothing was said in the will regarding the nature of the mass. 
The second question asked whether two dollars could be taken from 
the bequest for every low mass when nothing was specified in the 
will regarding the number of masses to be said. The Sacred Con- 
gregation of the Council answered in the negative to both questions. 
Sufficient latitude, however, was permitted if peculiar circumstances 
intervened. In such cases recourse must be made to the Sacred 
Congregation for an interpretation of the mind of the testator. 
This decision should put an end to the opinion that unspecified be- 
quests for masses should be considered as bequests for sung or high 
masses. There never was any solid foundation for such an opinion. 
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Another document of considerable importance is found under 
canon 856. This is an instruction on daily communion and, if fol- 
lowed, will remove all abuse from this inestimable practice. Spir- 
jtual directors and heads of communities, lay and religious, should 
read and ponder over this instruction. 

The instruction to be observed by diocesan tribunals in handling 
cases of nullity of marriage is found under canon 1960. Probably 
all members of diocesan tribunals are already cognizant of this 
instruction. Hence, comment is unnecessary. The complete trans- 
lation of this instruction is accessible for those who do not know it. 

For those interested primarily in liturgy a series of responses of 
the Sacred Congregation of Rites is recorded under canon 818. 
These responses consider the advisability of permitting the lay 
congregation a part in the so-called Missa dialogata. The general 
tenor of these responses is that such participation is inadvisable. 
Liturgists, however, should study the details of these responses. 

The important appendices of the volume under review contain 
the faculties and the instructions given to the chaplains of the 
Military Ordinariate. The volume closes with two indices, chrono- 
logical and general. Both are reasonably complete. The second 
volume of The Canon Law Digest, now finally and definitely com- 
pleted, will take its place with its companion first volume among 
the best sources of translated documents of Canon Law. 


EpWAarD ROELKER 
Tuer CarHotic UNIVERSITY oF AMERICA 


PERIODICALS 
PHILosoPHY oF LAw AND GOVERNMENT 

T. Urdafioz, “La justicia legal y el nuevo orden social ’—Ciencia Tomista, 
LXV (1943), 1-15. 

Kato Kiszely Payzs, “St. Augustine on Peace "—New Scholasticism, XVIII 
(1944), 19-41 (analyzes the doctrine on peace set forth in the City of God). 

A. H. Chroust, “The Philosophy of Law of Gustay Radbruch ”—The Phi- 
losophical Review, LIII (1944), 23-45 (analyzes the system of liberal relativism 
as taught by one of the leading legal philosophers of the German Republic). 

M. Adler and W. Farrell, “The Theory of Democracy ”—The Thomist, 
VII (1944), 80-131 (continued). 


Pusuic EcctrstasticaL LAWw—AN ANGLICAN View 


R. H. Malden, : Potestas Ordinis”"—Church Quarterly Review, CXXXVII 
(1943), 26-46 (denies the existence of the Episcopate as an Order before the 
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time of St. Irenaeus, rejects the criterion of Apostolic Succession for validity 
of Orders, and believes that Sacraments and Orders are valid insofar as ad- 
ministered by one who is the accredited and duly appointed representative 
of “the Church”; the author contends that his thesis is supported by St. 
Ambrose, St. Thomas, 3%, Suppl. q. 37, and the Catechism of Trent, pt. II, 
c. 7, q. 25, all of whom allegedly teach that the Episcopate is but a rank, not 
an Order). 


RE.LIciIous—Pastors 


Frei Aleixo, “A duracio do oficio de Superiores religiosos ”—Revista Eclesi- 
dstica Brasileira, IIL (1943), 720-725 (expounds the rules of the Code as to the 
term of office of religious Superiors). 

F. Gilles, “ Os religiosos e as paréquias ”—ibid., 646-661 (continued, cf. THs 
Junist II, [1942], 315; III [1943], 510; on administration of the temporal 
goods of a parish entrusted to religious). 


BaPrisM 


J. P. Donovan, “ Hospital Chaplain Errs Badly ”"—Homiletic and Pastoral 
Review, XLIV (1943), 75-79 (on baptism of dying persons who showed signs 
of faith without expressing the intention to become Catholics; they should be 
baptized). 


MarrIAGE 


B. J. F. Lonergan, “ Finality, Love, Marriage ’’"—Theological Studies, IV 
(1943), 477-510 (continues the discussion [cf. THe Jurist, III (1943), 163] on 
the several parts played by the contractual purpose and the inherent person- 
alist values in Christian marriage). 

E. F. Regatillo, “Matrimonio com pacto de continéncia periddica ’—Rev. 
Ecl. Bras., III (1943), 706-715 (concludes that the intention, preceding or ac- 
companying the marriage contract, of periodical or perpetual abstinence does 
not invalidate the marriage, but that an express agreement by which the 
right to demand the debitum is excluded in justice, either temporarily or per- 
petually, voids the consent). 


Sacrep PLAcES—INDULGENCES 


Frei Xavier, “A erecao de um oratorio semi-publico e a conservacao do SS. 
Sacramento ”—Rev. Ecl. Bras., III (1943), 702-706 (the authority to erect a 
semi-public oratory in an exempt religious house rests with the provincial 
Superior, the authority to permit the conservation of the Holy Eucharist, 
with the local Ordinary). 

Frei Aleixo, “Altar privilegiado ”—2bid., 715-720 (on can. 916 and its rela- 
tion to the Plenary Council of Brasil, decr. 250). 


Taxes 


K. R. and D. E. O’Brien, “ Mass Stipends Not Subject to Federal Gift 
Taxes ”"—Homil. Past. Rev., XLIV (1944), 342-347. 
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History or Canon Law 


‘E. P. Pride, “Ecclesiastical Legislation on Education, A. D. 300-1200 ’”— 
Church History, XII (1943), 235-254 (a summary review of early medieval 
endeavors in matters of education, with special emphasis laid on the Caro- 
lingian Renaissance 1). 

Felim 6 Briain, “The Expansion of Irish Christianity to 1200: A Historio- 
graphical Survey, Part I’—Jrsh Historical Studies, ITI, xi (1943), 241-266 (a 
valuable survey of source materials and recent bibliography, with reference, 
among other topics, to the history of Irish monastic institutions). 

§. Kuttner, “ Bernardus Compostellanus Antiquus: A Study in the Glossa- 
tors of the Canon Law ”—Traditio, Studies in Ancient and Medieval History, 
Thought and Religion, I (1943), 277-840 (on the history of gloss writing in 
the late twelfth and the early thirteenth century, and on the works, recently 
discovered in part, of the Bolognese master Bernard of Compostella). 

G. Post, “Plena Potestas and Consent in Medieval Assemblies: A Study 
in Romano-Canonical Procedure and the Rise of Representation, 1150-1325” 
—Traditio, I (1943), 355-408 (shows the influence of legal and canonical teach- 
ing on procurators, their mandates and their powers, upon the medieval de- 
velopment of political representation in Councils, in the English Parliament, 
the Spanish Cortes, the French States General). 

W. Stanford Reid, “The Origins of Anti-Papal Legislation in Fifteenth- 
Century Scotland ”—Catholic Historical Review, XXIX (1943/4), 445-469 
(shows the main roots of such legislation to lie in the desire of the Scottish 
Crown and the barons to use the wealth of the Church for their own benefit; 
hence the laws against papal provisions, against appeals to a foreign court, 
and similar measures; the various phases of the legislation, their political 
background, and the disastrous influences of Bishop Cameron of Glasgow and 
of the notorious pluralist, Bishop Graham of St. Andrew’s, are described 2). 

V. B. de Hereda, “ Domingo de Soto en el Concilio de Trento ”—Ciencia 
Tomista, LXV (1943), 60-83 (continued, cf. THe Jurist, III [1943], 514). 


1Tt seems doubtful, however, whether the efforts of the Church to raise the 
standard of learning can be properly appraised by taking into account only 
her legislation; in particular whether it is allowed to conclude from the ab- 
sence of such legislation in a given period that the Church was little inter- 
ested in education at that particular time. It also shows an insufficient 
knowledge of the various departments of medieval culture when the author 
speaks of Pope Hadrian as having sent “a sacramentary of St. Gregory ” to 
Charlemagne, or of studies in “dialect and rhetoric”. The Capitularies of 
the Frankish kings should have been cited from the Monumenta Germaniae 
not from the worthless edition in Migne—Reviewer’s note. : 


2 But it might be doubted whether “ baronial and royal greed coupled with 
the exigencies of domestic politics were the sole cause of fifteenth-century 
Scottish anti-papal legislation” (thus p. 469), in view of the incontestable 
abuses of papal provisions and venality of benefices in pre-reformatory times 
—Reviewer’s note. . 
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Lawrence L. McReavy, “ The Silver Jubilee of the Code of Canon Law ”— 
Clergy Review, XXIII (1943), 481-487, 576 (treats of the History of the Code, 
of post-Code legislation, and of the stimulating effect of the codification on 
canonical science; expresses the desire “that authors will devote less time to 
writing manuals de universo jure Codicis, and more to composing exhaustive 
monographs on limited topics’’). 


History or GeRMANIC Law 


F. Mezger, “Did the Institution of Marriage by Purchase Exist in Old 
Germanic Law?”—Speculum, XVIII (1943), 369-371 (answers the question in 
the negative, rejecting the prevailing interpretation of Old Germanic and 
Icelandic sources; the term kaupon did not denote purchase, but any bargain 
or agreement, and the gift of the groom did not go to the one who gave the 
bride away, but to the bride herself). 

F. 8. Lear, “The Public Law of the Ripuarian, Alamannic and Bavarian 
Codes *—Medievalia et Humanistica, II (1943), 3-27. 

StepHan KurrNer 
THe CatHotic UNIVERSITY OF AMERICA 


Chronicle 


GENERAL 


The fifth anniversary of the coronation of His Holiness, Pope Pius XII, 
was observed at a Solemn Mass in the Shrine of the Immaculate Conception, 
The Catholic University of America, on Sunday, March 12th. His Excel- 
lency, the Most Rev. Apostolic Delegate, presided and Rt. Rev. Edward B. 
Jordan, S.T.D., celebrated the Mass. The sermon was preached by Very Rev. 
Lawrence J. Shehan. 

tk 


On January 26th, the Regional Meeting of The Canon Law Society of the 
Middle Atlantic States was held in New York City. Very Rev. Robert E. 
McCormick, J.C.D., President of The Canon Law Society of America, pre- 
sided. The paper was read by Rev. Joseph F. Connolly, J.C.L., 8.T.L., Pro- 
fessor of Apologetics at Dunwoodie, and dealt with the dispensing powers of 
Canons 1043-1045 in relation to the army-navy chaplain. Present at the meet- 
ing were Most Rev. Thomas A. Boland, D.D., Auxiliary Bishop of Newark; 
Most Rev. William T. McCarty, C.SS.R., D.D., Military Delegate; and Most 
Rev. J. Francis A. McIntyre, D.D., Auxiliary Bishop of New York. 


* * * x 


The Board of Governors of the Catholic Lawyers’ Guild of Chicago is spon- 
soring a series of four lectures which began on March 24th covering the 
general subject “The Canonical Law on Civil Action in Marriage Problems”. 
The series is being presented by Most Rev. Samuel A. Stritch, D.D., Arch- 
bishop of Chicago, and the members of his official staff at the Chancery. 
The lectures will be given in the main dining room of The Chicago Bar 
Association. The first lecture was given by Very Rev. Edward M. Burke, 
M.A., S.T.L., J.C.D., Chancellor of the Archdiocese, and was entitled: “The 
Problems”. The remaining lectures, with the dates on which they will be 
given and the name of the lecturer, follow: 

April 14th—“ The Law ”, Very Rev. John D. Fitagerald, M.A., S.T.L., J.C.D,, 
Officialis of the Archdiocese; 


May 5th—“‘The Practice”, Rt. Rev. Msgr. George J. Casey, M.A., J.C.D., 
Vicar General of the Archdiocese; 


May 26th—Summation and Exhortation, Most Rev. Samuel A. Stritch, D.D., 
Archbishop of Chicago. 


* * * * 


A series of five lectures on The Code of Canon Law was conducted in The 
Archdiocese of Cincinnati under the patronage of Most Rev. John T. McNich- 
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olas, O.P., S.T.M., and the Chairmanship of Most Rev. George J. Rehring, 
S.T.D., in commemoration of the silver jubilee of the promulgation of The 
Code of Canon Law. A Lawyers’ Committee was headed by Joseph C. Demp- 
sey as Chairman. The legal profession was especially invited to attend. The 
lectures were given in Hotel Gibson on consecutive Thursdays. The lectures, 
with their dates and the names of the lectures, were as follows: 


February 17—“ The Code of Canon Law in General, Introduction.” Rt. Rev. 
Megr. James O’Brien, S.T.D., J.C.L. 

February 24—“ General Norms of The Code of Canon Law.” Rev. Louis 
Reinhold, J.C.D.. 

March 2—“Canon Law of Judicial Procedure.” Rt. Rev. Msgr. Walter 
Roddy, S.T.D. 

March 9—“ Marriage Legislation in The Code of Canon Law”. Very Rev. 
Matthias Heyker, §.T.D., J.C_L. 

March 16—“ Canon Law Concerning Temporalities”. Rt. Rev. Msgr. Mar- 
cellus Wagner, Ph.D., J.C.L., LL.D. 


ca * * * 


An organization meeting to establish a regional branch of The Canon Law 
Society of America was held March 20th in Kansas City, Missouri, at which 
a paper, “ Forty Years of Canon Law,” was read by Rev. Adam C. Ellis, S.J. 
A round table discussion on the use of standard time, rather than war time, 
for the Eucharistic fast, was led by Rey. Richard J. Schumacher, J.C.L., and 
Rey. Alexander M. Harvey. Most Rev. Edwin V. O’Hara, D.D., Bishop of 
Kansas City, and Most Rey. Paul C. Schulte, D.D., Bishop of Leavenworth, 
honored the meeting with their presence. 

rake ay Saas 


Vice President Wallace, Postmaster General Walker, members of Congress, 
representatives of the diplomatic corps, and eminent jurists attended the 
Red Mass celebrated in the Shrine of the Immaculate Conception, The Cath- 
olic University of America, on February 6th, in observance of the opening 
of Congress and the courts. Rt. Rev. Msgr. Francesco Lardone, J.U.D., was 
celebrant of the Mass. The sermon was preached by Rey. Wilfrid Parsons, SJ. 


x * * 


The Family Life Bureau of the National Welfare Conference sat in three- 
day conference at The Catholic University of America, February 29-March 2. 
In cooperation with this conference programs were carried through also by 
the Youth Department and by the National Council of Catholic Women, the 
latter broadcasting a portion of its proceedings on February 29th. 


* * * * 


The Catholic Economic Association held its second annual meeting in Wash- 
ington, D. C., on January 23rd. 
ks we 
The American Catholic Sociological Society met in regional conferences at. 
Trinity College, Washington, D. C., on January 15th and at Fontbonne Col- 
lege, St. Louis, on January 16th. 
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On March 25th, Most Rev. Edmund F. Gibbons, D.D., Bishop of Albany, 
celebrated the twenty-fifth anniversary of his episcopal consecration. 
Str as fate 


The Most Rev. Jules B. Jeanmard, D.D., Bishop of Lafayette, celebrated 
a Pontifical Mass in the Cathedral on December 8th in commemoration of 
his own episcopal consecration and the erection of the Diocese of Lafayette 
twenty-five years ago. 

* * * * 

Rt. Rev. Patrick L. Ryan has celebrated the twenty-fifth anniversary of 
his appointment as Vicar General of the Archdiocese of San Francisco. He 
was made Domestic Prelate in 1919 and a Protonotary Apostolic in 1932. 


* * x = 


The ninth diocesan synod of the Diocese of Harrisburg was held on De- 
cember 23, closing the diamond jubilee celebration of the diocese. 


* * * * 


Most Rev. John B. Morris, D.D., third Bishop of Little Rock, opened the 
State-wide commemoration of the centenary of the founding of the Diocese 
on November 18, 1843, with a Pontifical Mass. 


* * * * 


The Far East, in a special silver jubilee edition, celebrated the twenty-fifth 
anniversary of the founding of St. Columban’s Foreign Missionary Society. 
ee ees 


The Amencan Ecclesiastical Review, commencing with the January 1944 
issue, is being published under an editorial board of the School of Sacred 
Theology of The Catholic University of America, of which the chairman is 
Rev. Joseph C. Fenton, D.D., Dean of the School. With him Rey. Pascal 
P. Parente, Ph.D., 8.T.D., B.C.J., and Rev. Francis S. Connell, C.SS.R., 8.T.D., 
make up the board. 


* * * * 


On March 16th, The Pittsburgh Catholic observed the centenary of its 
founding by Most Rev. Michael O’Connor, D.D., first Bishop of Pittsburgh. 


* * * * 


The Catholic Exponent is the name of the new diocesan paper of the Dio- 
cese of Youngstown. 
Ses oes te 


Roscoe Pound, Dean Emeritus of the Harvard University Law School, 
lectured under the auspices of the College of Law at Notre Dame University 
February 14-17 on “The Growth and Development of the Legal Profession”. 


* * * * 


Most Rev. James J. Hartley, D.D., Bishop of Columbus, died at the age of 
85 and was buried from St. Joseph’s Cathedral, Columbus. The requiem 
Mass was celebrated by Most Rev. Edward G. Hettinger, D.D., Auxiliary 
Bishop of Columbus. The sermon was preached by Most Rev. John T 
MeNicholas, O.P., S.T.M., Archbishop of Cincinnati. 
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On January 18th, Most Rev. Francis W. Howard, D.D., Bishop of Coving- 
ton, died at the age of 76. His funeral took place at a Pontifical Mass cele- 
brated by Most Rev. Moses E. Kiley, D.D., Archbishop of Milwaukee, on 
January 22nd. Most Rev. John T. MeNicholas, O.P., S.T.M., Archbishop of 
Cincinnati, preached the sermon. 


* * * * 


Most Rev. John B. Peterson, D.D., late Bishop of Manchester, was buried 
on March 2ist. 


* * * * 


Most Rev. William R. Griffin, D.D., Auxiliary Bishop of La Crosse, died on 
March 18th at the age of 63. A Pontifical Requiem Mass was celebrated in 
La Crosse on March 23rd by Most Rev. Moses E. Kiley, D.D., Archbishop of 
Milwaukee, and in Chicago on March 25th by Most Rev. Bernard J. Sheil, 
D.D., Auxiliary Bishop of Chicago. 

* * * * 


Very Rev. Anthony Vieban, 8.S., Rector of the Theological College, The 
Catholic University of America, died January 28 at the age of 72 and was 
buried from the Shrine of the Immaculate Conception at a Pontifical Requiem 
Mass celebrated by Most Rev. Michael J. Curley, D.D., Archbishop of Balti- 
more-Washington. The sermon was preached by Most Rev. John M. Mc- 


Namara, D.D. 


* * * * 


Most Rev. James William McCarthy, 90-year-old Bishop of Galloway is 
dead after sixty-four years spent in the priesthood. 
ei et 


Most Rey. Donald Mackintosh, Archbishop of Glasgow, died at the age of 
66, after serving the See since 1922. 
k ok *k  * 


Most Rev. Joseph Hammels, Auxiliary Bishop of Cologne, appointed 
twenty years ago, has died at the age of 75. 
Pte ost 


The death of Msgr. Joseph Wilpert in Rome at the age of 87 was announced 
on February 14th. He was a noted archeologist and dean of the Protonotaries 


Apostolic. 
* ke ok * 
Rt. Rev. James J. Hartley, Rector Emeritus of St. Bernard’s Seminary, 


Rochester, died at the age of 83. 
Te we et 


Most Rev. Edward F. Hoban, D.D., Coadjutor of Cleveland, celebrated 
the funeral Mass of Antanas Smetona, exiled President of Lithuania, who 
died at the age of 69 as a result of inhaling fumes during a fire at the resi- 


dence of bis son. 
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DIGNITIES 


His Eminence, Cardinal Salotti, Prefect of the Sacred Congregation of Rites, 
has been named Cardinal Protector of the Salesians of St. John Bosco. 
x * * * 


Rev. Arcadio Larraona, of the Congregation of the Missionaries of the Im- 
maculate Heart of Mary, has been named Under-Secretary of the Sacred 
Congregation of Religious. 

ee ea ee 


Most Rev. Bernard W. Griffin, Auxiliary Bishop of Birmingham, has been 
named the new Archbishop of Westminster succeeding His Eminence Card- 
inal Arthur Hinsley. 

eo eke 


Most Rev. Michele Gonzi, Bishop of Gozo since 1924 and Coadjutor Bishop 
of Malta, succeeded Archbishop Caruana as Bishop of Malta. 


* * * *x 


Michael Francis Doyle, Philadelphia attorney, becomes the thirteenth rep- 
resentative of the United States on the Permanent Court of International 
Arbitration at the Hague. His appointment has been announced by President 
Roosevelt together with that of Secretary of War, Henry L. Stimson. 


* * * * 


Myron Taylor has been appointed chairman of a temporary board of 
trustees, authorized to arrange with the National War Fund for money pay- 
ments as private relief to Italy. The other members of the board are Arturo 
Toscanini, Dr. Angelo Patri, Don Ameche, and Maj. Gen. John H. Hildering. 


* * * * 


Rt. Rev. Msgr. John A. Ryan, D.D., Director of the Social Action Depart- 
ment of the National Catholic Welfare Conference received from Columbia 
University the honorary degree of Doctor of Divinity in recognition of his 
participation in drafting the statement on world peace issued last fall by 
religious leaders of various faiths. 


* * * * 


Justice Thibeadeau Rinfret, for twenty years a member of the Supreme 
Court of Canada, has been named Chief Justice by the Prime Minister. 


* * * * 
Stephan G. Kuttner, J.U.D., Professor of the History of Canon Law at The 


Catholic University of America, has accepted an appointment as Honorary 
Consultant in Canon Law at the Library of Congress. 


* * * * 


Rt. Rev. Msgr. F. J. Plutz, Rector of St. Francis Xavier’s Cathedral, Alex- 
andria, La., has been appointed Vicar General. f 
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Very Rev. James A. Laubacher, S.S., has been named Rector of St. Mary’s 
Seminary, Baltimore, and Rev. Jules Bazinet, S.S., Vice Rector. 


* * * * 


Very Rev. Joseph P. Donovan, C.M., J.C.D., has been appointed Rector of 
Kenrick Seminary, Webster Groves, Mo. 
* * *k 


Rey. Francis J. Gilligan, S.T.D., Professor of Moral Theology at St. Paul 
Seminary, has been appointed Chairman of an Interracial Council of fourteen 
appointed by the Governor of Minnesota to promote understanding and co- 
operation among religious groups in the State. 

* * & ok 


Rt. Rev. Msgr. Joseph A. Nelson, Professor of Sacred Scripture at Dun- 
woodie, has been appointed vicar for religious in the Archdiocese of New 
York. 


* * * * 


Very Rev. Joseph P. Zuercher, S.J., President of Creighton University since 
1937, has been appointed Provincial of the St. Louis Province of the Society 


of Jesus. 
* * ** & 


Very Rev. Benedict Blank, O.P., J.C.D., has been confirmed as provincial of 
the Dominican Fathers of the Holy Name Province which comprises the 


Pacific Coast area. 
* * * 5 


Very Rev. William A. Robbins, O.M.I., has been appointed Provincial of 
the First American Province of the Oblates of Mary Immaculate. 
a Oe ae 


Promotions to the honor of Domestic Prelate not previously noted in these 
pages are the following: New Orleans: Rt. Revs. Albert Koenig, Lucien J. 
Caillouet, and Raphael Labit. Los Angeles: Rt. Revs. Thomas O’Regan 
and Martin McNicholas. Wichita: Rt. Revs. John O’Brien, Joseph A. 
King, John F. Kraemer, and William Schaefers. Galveston: Rt. Revs. Ma- 
rius 8S. Chataignon, an army colonel with the U.S. Army in Italy; Joseph A. 
Valenta, for thirty years a member of the faculty of St. Mary’s Seminary, 
La Porte; Jerome J. Rapp. Very Revs. Joseph Kane and John Vanicek were 
made Private Chamberlains. Kansas City: Rt. Rev. L. Curtis Tiernan, now a 
colonel with the American forces in England. To the honor of Papal Cham- 
berlain: New York: Very Rev. Joseph F. McGeough. New Orleans: Very 
Rev. A. Carroll Badeaux, Very Rev. Edward Charles Prendergast, Very Rev. 
H. Joseph Jacobi. Lafayette: Very Rev. Hubert Anthony Lerschen. Alex- 
andria: Very Rev. James E. Howard. Paterson: Very Rev. Lalor Richard 
McLaughlin. Belleville: Very Rev. Robert Degasperi, Very Rev. Thomas M. 
Kealy, Very Rev. John Quack. Wichita: Very Rev. Leo Klasinski and Very 


Rev. Leo McNeil. 
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Paul Kiniery, of Loyola University, Chicago, was elected President of the 
American Catholic Historical Association at its twenty-fourth annual meeting 


in New York. 


+ keh eee 
- Anne O’Hare McCormick, noted columnist of The New York Times, was 
awarded the Laetare Medal of 1944 by Notre Dame University. 
* * * * 


Rev. Michael Mulvoy, C.SSp., chaplain of the Catholic students at Ala- 
bama University, has been appointed National Chaplain of the Newman Club 
Federation, by Most Rev. James H. Ryan, D.D., Bishop of Omaha, and Chair- 
wnan of the Youth Department of the National Catholic Welfare Conference, 
uiter consultation with Most Rev. James A. Kearney, D.D., Bishop of Ro- 
chester and Moderator of the Federation. 


* * * * 


The following members of the laity of the Diocese of Lafayette were the 
recipients of Papal honors: the decoration “Pro Ecclesia et Pontifice” was 
‘conferred upon Mrs. J. Arthur Roy and Miss Edith Garland Dupre; the 
honor of Knight of St. Gregory was conferred on Julian Aubertin, Thomas 
Marc Callahan, Judge Joseph Cleveland Fruge, Dr. Charles Hamilton, Frank 
E. Landry, Francis X. Mouton, and Daniel W. Woorhies. 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


1. a. Date: December 13, 1943. 

b. Title: Praescriptio. 

c. Author: Reverend Thomas Owen Martin, LL.B., J.C.L., Ph.D., S.T.D. 

d. Abstract: Praescriptio was discussed as a plea to be raised by the de- 
fendant, with the reasons which presumably moved the Roman 
Pretor to allow it, and the possible replies permitted to the 
plaintiff as against such pleading by the defendant. In this 
connection it was mentioned that if the action was not brought 
originally under the interdict “unde vi” the reply might con- 
cern a forceful taking of the “res”. Other possible replies 
were: quod clam, quod praecario, quod non bona fide, quod 
sine titulo. The matter of time, both as to the method of 
computation and as to interruptions was considered, together 


with the matter of disabilities preventing the running of 
“ praescriptio ”, 


2. a. Date: January 11, 1944. 


b. Title: A Translation of the Theodosian Code. 


e. Author: Dr. Clyde Pharr, Professor of Greek and Latin, Vanderbilt Uni- 
versity, Nashville, Tennessee. 
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d. Abstract: In comparison with the study of other Roman Law sources, 
the study of the Theodosian Code and the later Novels of the 
Theodosian Corpus has been much neglected. Yet this ma- 
terial is of fundamental importance to students of comparative 
jurisprudence, of legal, secular, ecclesiastical, and economic 
history, of political science, government, and sociology. Its 
material has suffered far less from editorial revision than most 
of the other sources of Roman Law. Other sources for the 
period (312-468 A.D.) covered by this material are compara- 
tively scanty. 

One of the chief reasons for this neglect lies in the great 
difficulty of the Latin and in the many obscurities; hence, the 
need for an adequate translation and annotations. The anno- 
tations should serve to bring the commentary of Gothofredus 
(Godefroy) up to date. 

The period covered by the Theodosian corpus was one of 
the most instructive in all history. It had many, if not most, 
of our modern economic and governmental problems and at- 
tempted many of the same solutions. 


. a. Date: January 26, 1944. 


b. Title: Roman Law in the Baltic Countries, Especially Latvia, during 
the Period of Their Independent Existence—1918-1940. 


c. Author: Dr. P. Lejins, Professor of Sociology at the University of 
Maryland. 


d. Abstract: The post-Versailles Europe was the scene of the emergence 
of a series of small, independent states, and those countries 
inherited legal structures which usually contained elements of 
several systems of legal thinking, such as Roman, Germanic, 
Scandinavian, Slavic, etc. The inherited laws soon began to 
be modified according to the needs and ideas of the people, 
and new codes were produced. The main topic of this paper, 
therefore, was to trace the fate of Roman law elements in one 
group of those European states, namely the Baltic, especially 
in Latvia. The main subject was preceded by a brief sum- 
mary of the legal history, especially that of the Roman law 
elements in the Baltic area. 


. a. Date: February 23, 1944. 

b. Title: The Position of Administrative Law in the Classical Legal Sys- 

tem of Rome. 

c. Author: Dr. Edgar Bodenheimer, Investigator and Attorney for the 

Office of Alien Property Custodian. 

d. Abstract: The field of administrative law becomes of ever-increasing im-~- 
portance for the student of law today. The definition and 
scope of this branch of the law are still a subject of controv- 
ersy. There are numerous interesting problems presented in 
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this field which attract the attention of lawyers and legislators. 

What position did administrative law hold in the writings of 
the Roman jurists of the classical period? The sources show 
that, from whatever angle we approach administrative law, 
the Roman jurists apparently were little interested in it, and 
their writings contribute little to the analysis or solution of 
the problems which confront us today. 

What are the reasons for the apparent lack of interest shown 
by the Roman jurists in administrative law? Those reasons 
must be sought in certain aspects of the organization of the 
Roman state, and in an attitude of the Romans toward sove- 
reignty which may find its explanation in the peculiar his- 
torical development of the Roman state. 


5. a. Date: March 22, 1944. 
b. Title: Roman Law in the Austrian Civil Code. 
ce. Author: Willibald M. Plochl, J.U.D., Visiting Professor of Oriental 
Canon Law, The Catholic University of America. 

d. Abstract: An analysis of the philosophical fundamentals of the Austrian 
Civil Code was presented, and it was shown that it was pro- 
foundly influenced by the natural law philosophy of The En- 
lightenment. In the light of this philosophy, the codifiers in- 
vestigated the sources, i.e., the laws and the statutes of the 
Austrian provinces, the common Jaw, and Roman law. Roman 
law was thus regarded as the classic expression of the human 
interpretation of the natural law. For the codifiers, it was the 
quest for the natural law that led them to incorporate the legal 
principles of the Roman law in the Code, causing it to be re- 
garded in many quarters as the “most Roman Code” of our 
time. 
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